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ABSTRACT
CONSCRIPTING BILLY YANK AND JOHNNY REB: THE PLIGHT
AND CONSEQUENCE OF CONSCRIPTION DODGERS,
DISRUPTORS, AND RESISTERS
Victoria Bryant Stewart, Ph.D.
Department of History
Northern Illinois University, 2017
James Schmidt, Director
This dissertation investigates the struggles between states and the federal governments
over the proper method to satisfy the military service needs of the nation during the American
Civil War, while assessing the violence that resulted from these policies. Historians have failed
to address the transformation of the militia system and the introduction of conscription as a
process. The United States of America and Confederate States of America created a federally
controlled military system, which instituted compulsory service through federally controlled
systems. Resistance continued despite changes within these systems. Resistance arose from
defiance to these systems because of the inequity, for inequality privileged some men at the
expense of others. The elimination of deferments sought to equalize this system by making it
more expansive; however, resistance continued. Furthermore, these systems represented an
abridgement of personal liberty. Both governments were faced with the realities of dwindling
troop totals. Both governments needed to decide how to supplement these totals. The
Confederacy passed further legislation to entice men to enlist, which increased the monetary
amount of the bounties, allowed men to select their companies, and increased the available
furlough days. Those already enlisted could obtain the benefits of this law after the completion
of their twelve-month terms and re-enlistment for a three-year term under this new law. This law
was confusing and misunderstood while it revamped the structure of the military to make the

accommodations as per the law. In the North, Lincoln issued another call for militiamen.
Delays among states to implement this draft law, resistance by young men, and petitions by
governors for more time to fill their required quotas resulted in the stagnation of this process.
Disruption and non-compliance occurred in the Union and Confederacy. In the Union,
men would flee, falsify medical conditions, or fail to report for duty as per their draft summons.
Men often squat on vacant lands in the West to evade service. This transition of the militia
system into federally controlled systems of conscription show the repercussions of the growing
power of the federal states. This national system of conscription created tensions between the
rights of states in contrast to the federal government. Federally controlled conscription,
according to government leaders, proved necessary when the armies were unable to muster in
adequate numbers of troops. Existing military policies proved ineffective to maintain or procure
the proper troop totals. New federally controlled systems removed the limitations from the states
by directly conscripting men into federal service. Northern and Southern society responded
through means of protest and civil violence against conscription policies and toward government
officials in charge of overseeing the draft. Divisions and inequities within enrollment systems
fostered and created resistance. Bias of enlistment based on religion, wealth, and social status
created tensions among men. Notions of personal liberty also fostered non-compliance.
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INTRODUCTION

In November 1864, residents in five Pennsylvania counties received notice that a new
draft call had been issued for their communities. According to the Bedford Inquirer, a local
newspaper, the potential conscripts required more than a little persuasion to elicit their
compliance. “Bedford has some 350 defaulting conscripts,” the paper reported, “but we are glad
to learn that active measures are in progress to bring them into service. A number of them are
now reporting. They see that a country is not going to be given over to anarchy, and they have
wisely concluded that prompt obedience is the better part of valor.”1 This small act of resistance
represents part of a broader story about the draft during the American Civil War, a conflict that
brought forth the first national conscription acts in United States history. The military draft
ushered in by those laws in both the Union and Confederacy created new forms of resistance.
While scholars have evaluated resistance to conscription policies, this project offers new
categories for understanding these acts of defiance and pulls together scattered accounts of
resistance against conscription to ask a simple question: how and why did people resist the
American Civil War draft?
The outbreak of war between the Union and the Confederacy in spring 1861 spurred a
rush to enlist in the armed forces, but as any decent narrative of the conflict will note, enthusiasm
quickly waned. To encourage voluntary enlistment, both belligerents offered signing or

1

“The Draft,” Bedford Inquirer, November 25, 1864.
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enlistment bonuses. More money was offered to men who had wives and families and to those
who signed to serve a longer term of service. Despite these efforts, volunteerism stalled and
existing militia systems were not able to muster a sufficient number of recruits. The result was
the first federally controlled draft in United States history. Conscription, in the view of the
government officials in the United States and the Confederate States, sought to encourage
voluntary enlistment. Men, in theory, would choose to enlist rather than wait to be conscripted.
While the fear of conscription and the signing bonuses encouraged some men to enlist,
maintaining sufficient troop levels amid a bloody, modern war required compulsory service.
This compulsory service began in spring 1862 in the Confederacy and spring 1863 in the Union.
The usage of conscription represented a significant change in manpower procurement
since the federal governments in both sections oversaw the registration and enlistment of men.
Previously, these governments relied on the state militias and voluntary enlistment. The United
States and Confederate Congresses created a system of federal conscription in which federal
agents and agencies created lists of eligible men, determined deferments and exemptions, and
made arrests for those that defied the law. Across both regions, many people saw the
implementation of federal conscription as an affront to the power of the states. Fearful of the
growing strength of the federal governments, people questioned the power of federally controlled
systems of conscription. Men had learned how to manipulate the militia system to avoid service,
but federal conscription was administered by federal agents who were focused on enforcing the
law. These new federal systems of conscription also ushered in new ideas and attitudes of service
to the federal state. In short, the transformation of the militia system into federal conscription
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marked a significant change in American military history and in the obligations of citizens to
serve the state.
Resistance to the Civil War drafts arose almost immediately and took many forms. The
availability of potential substitutes alleviated some fear of the draft and further prevented men
from enlisting, but resistance was widespread.2 For instance, men squatted on vacant lands in the
West to evade service. Their seclusion and removal from society complicated the process of
registration by removing their names from a district’s list. Men also falsified medical conditions
as a means to evade service. Some men had teeth pulled, while others had mercury injected
under their skin to give the illusion of hemorrhoids. Some men purposefully blistered their skin,
and some men sought medical procedures to give the appearance of having a hernia.3 Some men
claimed they had epilepsy. Men also evaded service by refusal to report for duty. Men were
deemed deserters after ten days and could be punished by death.4 Union Provost Marshal
General J.B. Fry, using data collected after the war’s conclusion, determined that 1,556,678
enlisted and 200,000 deserted from the Union Army.5 As James C. Scott has noted, “nearly
250,000 eligible [Southern] whites are estimated to have deserted or to have avoided
conscription all together.”6 A total of 44,000 men secured substitutes, but a form of desertion
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James W. Geary, We Need Men: The Union Draft in the Civil War (DeKalb: Northern Illinois University Press,
1991), 92.
David Williams, A People’s History of the Civil War: Struggles for the Meaning of Freedom (New York: The New
Press, 2005), 266-67.
3
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For more information regarding regulations and medical exemptions for military service in the United States, see
R. Charles Johnson, A Draft Counseling Guide: Don’t Sit in the Draft (Berkeley, CA: Nolo Press, Occidental,
1980), 62-63. Johnson, a draft counselor, described possible medical exemptions and other tactics to evade service.
5
6

Ella Lonn, Desertion during the Civil War (New York: The Century Co., 1928), 226.

James C. Scott, Weapons of the Weak: Everyday Forms of Peasant Resistance (New Haven: Yale University Press,
1987), 30.
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also resulted when individuals volunteered to serve as a substitute but then deserted to act as
another man’s substitute.7 Violence, as we shall see in detail below, consisted of riots and armed
retaliation against conscription officials.
In both the Union and Confederacy, opponents of conscription laws mounted legal
challenges as well. In the Union, only one case directly addressed the legality of conscription. In
Pennsylvania, the state supreme court granted a preliminary injunction on the basis that “the act
of Congress transcends these limits, and by force of law attempts to abolish the militia, instead of
calling on them to suppress the insurrection now so wide spread, it is violative [sic] of the
Constitution of the United States and void.”8 The justices, however, determined that “the state
court could not interfere by injunction, even if the draft law were unconstitutional.”9
Conscription in the South was challenged in several states, including Georgia, Texas, and
Virginia. Unlike the Union, conscripts in the South directly fought against their draft summons
through the court system. Individuals challenged suspensions of deferments, usage of substitutes,
and the government’s right to conscript men into mandatory service. Litigants argued that the
Confederate Congress did not have the right to enforce compulsory service. Such military
service, according to the courts, represented “an obligation for its citizens and provided for its
enforcement.”10 The courts determined that the usage of the militia did not limit the Congress’
power to further exercise its authority to conscript.

7

The Official Records of the War of the Rebellion, Series III, V, 637-639. This title will be abbreviated to The War
of the Rebellion in subsequent footnotes.
8

Kneedler v Lane, 45 PA Stat. 238 (1863), 85.

J.L. Bernstein, “Conscription and the Constitution: The Amazing Case of Kneedler v. Lane,” ABA Journal 53
(August 1967): 708. In 1917, the US Supreme Court drew on Kneedler to declare the World War I era draft
constitutional. See Selective Draft Law Cases 245 US 366 (1917).
9

10

Barber v. Irwin, 34 GA 27 (1864), 28.
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Previous scholarship on resistance to the Civil War draft has illuminated many parts of
that story, but much remains to be done. Scholars have addressed the functions of the militia
system and federal and Confederate conscription, while others have focused on resistance and
dissent to these systems. Nevertheless, these scholars have failed to address the transformation of
the militia system and the introduction of conscription as a process. This process created a
precedent through a conscription policy that federalized the muster of men for military service.
Moreover, previous works separate the volunteer militia from the standing or regular forces. The
federalization of conscription policies limited the power of local states, but it also conscripted
men directly into federal service rather than state service. This federalization was a significant
change. Additionally, scholars have also focused on urban violence rather than rural violence and
other forms of resistance, even though the historical record reveals that much activity occurred
outside of city centers. Finally, scholars have usually separated Union and Confederate policies
and experiences, but these stories bear striking similarities that call for careful assessment in
tandem.
Scholarship on the Civil War describes and defines the establishment and operation of
conscription and the means and reasons for resistance. In the early 1970s, Eugene Murdock
generated the most comprehensive account of how the draft functioned in the Union.11 Murdock,
critical of draft resisters, expressed his support for a system of national conscription in largescale wars. He questioned the duties of individuals and their duties as citizens to the United
States when they resisted the draft. Albert Moore’s work focused on the significance of

11

Eugene C. Murdock, One Million Men: The Civil War Draft in the North (Madison: The State Historical Society
of Wisconsin, 1971).
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conscription’s introduction into Southern society. His study, a seminal work on Confederate
conscription, dispelled myths of cohesion among Southerners but neglected to provide statistics
of resistance or even compare how Northerners similarly responded.12
Writing a decade after Murdock, Peter Levine profiled the typical illegal evader in the
North. According to Levine, the typical illegal evader was a Catholic immigrant and member of
the Democratic Party. Levine argued that national conscription represented “reminders of
European horrors” in the protection afforded to certain individuals.13 Geographic region,
population demographics, and economic factors did not prove a viable means of assessment for
illegal evaders.14 In 1991, James Geary outlined the demographics of the drafted. Unskilled
workers represent the largest group conscripted. Farmers and farm workers represented the
second largest group conscripted. Skilled workers closely followed unskilled workers and were
the third largest group. Professionals represent the fourth group, and white-collar workers
represent the last category.15 More recently, Dora Costa and Matthew Kahn have further
explored the demographics of those that voluntarily enlisted and those that deserted. Costa and
Kahn surveyed soldiers’ letters and deduced that a sense of fighting for “liberty against

12

Albert Moore, Conscription and Conflict in the Confederacy (New York: MacMillan, 1924).

Peter Levine, “Draft Evasion in the North during the Civil War, 1863-1865,” The Journal of American History 67
(March 1981): 831.
13
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Levine, “Draft Evasion in the North,” 833-34.

Geary, We Need Men, 94. His findings, however, illustrate that 63 percent of those eligible for conscription were
farmers. Eighteen percent of those eligible were unskilled laborers and 16 percent of the Union’s total population
consisted of unskilled laborers, (95). Older men were conscripted before younger men. He also explains that
foreigners were exempt if they did not vote in elections in the United States or formally declared an interest in
becoming a United States citizen, (97). He illustrates the difficulty in determining those that illegally dodged
through failure to report for physical examinations or inductions. Difficulties in paperwork or procedural matters
also complicated the tracking of these individuals, (99). He concludes that 161,244 men evaded service through this
type of dodging.
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despotism” became a primary motivation for service.16 A soldier’s hometown greatly influenced
the likelihood to enlist or the rate of desertion to return home if situations became dire.
According to Costa and Kahn, older soldiers were more loyal, married soldiers were more likely
to desert, wealthier soldiers were more skilled and less likely to desert, and illiterate men from
lower social classes were more likely to desert.17 Additionally, John Chambers II has explained
that national conscription “triggered widespread evasion and resistance.”18 Individuals with
Southern backgrounds now living in the North opposed compulsory military service since they
viewed the war as a deliberate attempt to force the South into submission while freeing their
slaves.
Scholarship has also addressed mass urban violence or local and regional resistance.
Robert Sterling, Aretas Dayton, William Anderson, Jasper Cross, Grace Palladino, and Robert
Sandow have all focused on the Midwest or the state of Pennsylvania to describe the main
conditions for resistance.19 The major focus of scholarship on urban violence pertains to the
New York City draft riots in July of 1863. Philip Paludan, Irving Werstein, Ernest McKay,

16

Dora Costa and Matthew Kahn, Heroes and Cowards: The Social Face of War (Princeton: Princeton University
Press, 2008), 84.
17

Costa and Kahn, Heroes and Cowards, 100.

18

John Whiteclay Chambers II, Draftees or Volunteers: A Documentary History of the Debate Over Military
Conscription in the United States, 1787-1973 (New York: Garland Publishing, Inc., 1975), 182. White workers
feared of the loss of their jobs in the event of blacks infiltrating the North. Others saw compulsory military service
as a reflection of “European militarism” being harbored in the United States.
Robert E. Sterling, “Civil War Draft Resistance in Illinois,” Journal of the Illinois State Historical Society 64
(Autumn 1971): 244-266; Aretas Dayton, “The Raising of Union Forces in Illinois during the Civil War,” Illinois
State Historical Society 34 (1941): 438; Jasper W. Cross, “Divided Loyalties in Southern Illinois during the Civil
War,” Ph.D. diss., University of Illinois, 1942; William A. Anderson, “The Fulton County War at Home and in the
Field,” Illinois State Historical Society 85 (1992); Grace Palladino, “The Poor Man’s Fight: Draft Resistance and
Labor Organization in Schuykill County, Pennsylvania, 1860-1865,” Ph.D. diss., University of Pittsburgh, 1983; and
Robert Matthew Sandow, “Deserter Country: Civil War Opposition in the Mountains of Pennsylvania,” Ph.D. diss.,
The Pennsylvania State University, 2003.
19
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James McCague, Iver Bernstein have provided detailed examinations of the city’s Irish
populations, the Southern sympathizers of the city, the influence of population increase and
poverty, and the fear of the federal government’s intrusion as major factors for the riots.20
Scholarship can further be divided into the categories of violent and non-violent dissent.
Frank Klement’s work on the Copperheads attempted to revitalize their legacy. His deliberate
downplaying of the violence during enrollment and drafting evinced his efforts to minimize the
violence of draft resistance.21 Ella Lonn wrote the most comprehensive work on desertions.
Lonn determined that desertion rates increased in the Confederacy as the war lingered, but
desertion rates declined in the Union as the war continued.22
Challenges to the Confederacy have also caught the attention of historians. Jon Wakelyn
has explored challenges by Confederate leadership.23 Malcolm McMillan answered similar
questions about Confederate leadership through his analysis of governors from Alabama. For
McMillan, these governors supported different agendas, attempted to deal with state affairs
effectively, and wanted to resolve tensions quickly. 24 Some authors have written local studies
regarding Southern dissent. Scholars have focused on Alabama and North Carolina to address
See Philip Paludan, A People’s Contest: The Union and the Civil War, 1861-1865 (Lawerence: University Press
of Kansas, 1989); Ernest A. McKay, The Civil War and New York City (New York: Syracuse University Press,
1990); James McCague, The Second Rebellion: The Story of the New York City Draft Riots of 1863 (New York: The
Dial Press, Inc., 1968),168. See also Adrian Cook, The Armies of the Streets: The New York City Draft Riots of 1863
(Lexington: University Press of Kentucky, 1974); and Iver Bernstein, The New York City Draft Riots: Their
Significance for American Society and Politics in the Age of the Civil War (New York: Oxford University Press,
1990).
20
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Frank L. Klement, The Copperheads in the Middle West (Chicago: University of Chicago Press, 1980).

22

Ella Lonn, Desertion during the Civil War (New York: The Century Co., 1928). Although there are studies that
focus on individual states, Lonn’s work remains the only comprehensive work on desertion.
23

Jon Wakelyn, Confederates against the Confederacy: Essays on Leadership and Loyalty (Westport, CT: Praeger,
2002).
Malcolm Cook McMillan, The Disintegration of a Confederate State: Three Governors and Alabama’s Wartime
Home Front, 1861-1865 (Macon, GA: Mercer University Press, 1985).
24
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resistance and dissent. For Margaret M. Storey, Southern culture in Alabama created the
conditions for resistance. She focused on the political allegiances among Southerners and their
reasons to remain loyal to the Union.25 In regards to North Carolina, Marc W. Kruman has
analyzed the cause of resistance. For Kruman, resistance resulted once Southerners realized their
freedoms were being abridged through restrictions on speech.26
Two recent important books challenge the prevailing popular notion that the South was a
united force. In Confederate Reckoning, Stephanie McCurry focuses on two disenfranchised
groups and describes their different actions during the war. Her focus on the plight of the
“unfranchised” addresses the lives of those “excluded from the official domains of political life,
with no rights by which to levy claims but possessed of other means by which to engage in the
act of making history.”27 In focusing on women and slaves, McCurry illustrates the role of these
groups in a divided South. Her approach highlights how “gender and emancipation” also
undermined the Confederate cause from within.28 Like McCurry, David Williams’s Bitterly
Divided reveals an internal civil war inside the South. For Williams, resistance was difficult to
contain and control.29 The South, according to Williams and McCurry, struggled to maintain
order and suppress dissent while engaging the Union in the Civil War.

Margaret M. Storey, “Civil War Unionists and the Political Culture of Loyalty in Alabama, 1860-1861,” Journal
of Southern History 69 (2003): 74.
25

Marc W. Kruman, “Dissent in the Confederacy: The North Carolina Experience,” Civil War History 28(1981):
293.
26

27

Stephanie McCurry, Confederate Reckoning: Power and Politics in the Civil War South (Cambridge, MA:
Harvard University Press, 2012), 7.
28

McCurry, Confederate Reckoning, 9.

29

David Williams, Bitterly Divided: The South’s Inner Civil War (New York: The New Press, 2010), 2.
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Taken as a whole, the existing literature has provided much insight into draft resistance
during the American Civil War, but significant areas have yet to be examined. Most important,
previous scholars have neglected to address the key issues surrounding conscription’s
federalization, and they have also ignored the shared experience within the Union and
Confederacy. Conscription was a process born of militia service being transformed into a
federally controlled system. This transformation meant a significant minimization of local state
power while placing men directly under federal control. A federally controlled and maintained
form of conscription was not used before the Civil War since the nation had been able to secure
the manpower it needed. After the Civil War, conscription policies were altered in an attempt to
eliminate resistance, yet resistance still occurred. One alteration following the Civil War, for
example, consisted of the staffing of civilians at local draft board rather than staffing with
military personnel.
The transformation of the militia system into federally controlled conscription serves as
a significant event in American history since it federally mandated and enforced the conscription
of men. Local states previously disregarded the quota totals from the federal government in each
section. Federalization allowed the federal government to directly conscript men into federal
service by using federal military personnel. This shift illustrates the struggles between states and
the central governments in both sections over the proper method to satisfy the military service
needs of the nation. Previous works separate the volunteer militia from the standing or regular
forces, but both the United States and the Confederate States of America created a federally
controlled military system, which instituted compulsory service by using federally controlled
systems.
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With this essential similarity in mind, this dissertation will compare resistance in the
North and South. Northern and southern resisters responded similarly to conscription. They were
united in their opposition to service mandated by a federal state. The United States and
Confederate States fostered this resistance to their policies through the passage of mandatory
service. Men defied this system in many different ways. They utilized violent and non-violent
dissent. In the North, the military (and its enrollment personnel) became the primary target for
violence. Southern resistance, however, targeted the federal state. Food riots, for example,
expressed displeasure with the prolonged fighting that required the service of Southern men.
These domestic problems, in the view of Southern resisters, were a result of inaction or
mismanagement from their government leadership.
My work evaluates legislative changes while stressing the inequities embedded in both
systems. It examines the legal aspects of this transformation and the major legal issues
surrounding conscription. By looking at congressional debates, legislative changes, and the
changing nature of military in both the Union and the Confederacy, I demonstrate the evolution
of conscription. Evolving policies attempted to eliminate deferments and substitutions, but
resistance continued. Cases of resistance highlight varying attempts to defy conscription, and a
central theme of these efforts resulted from the draft’s inequity. In both sections, conscription
privileged some men at the expense of others, even while the elimination of deferments sought to
equalize the draft by making it more expansive.
An examination of the federalization of conscription necessarily involves attention to the
growing power of the federal state in both the Union and Confederacy. Resisters and
conscription dodgers may have evaded military service, but this did not eliminate the federal
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state’s acquisition of their labor. After unsuccessful legal actions, men found themselves
punished for their non-compliance. Some men were arrested, drafted, and mustered into service.
Other men served a prison sentence as punishment for their behavior. Prisons had access to the
labor of these men and the federal states in both regions successfully obtained the labor from
these men. Men were, however, able to evade service or punishment by entering areas beyond
the government’s reach within the Union and Confederacy. These regions enabled men to evade
service to the prison system or militaries. Prisons and the military molded or rehabilitated men
during their terms of service. Despite the differences in the prisons and military, the labor of men
were being used by the federal state.
Conscription, as used in the American Civil War by both the North and South,
continually extended the terms of service, requirements of enlisted men, and expanded criteria to
conscript more men into service. Deferments changed. Age requirements shifted to include more
men, and substitutions were eliminated. The removal of these restrictions increased the pool of
eligible men but also made previously exempt males prime for induction. The federal states
controlled these systems, which negated the power of the local states to oversee any aspect of
this process. Consequently, the federal states became larger at the expense of the shrinking
power of the local states.
To examine these matters, this dissertation relies on various legal and legislative sources
as well as newspaper and other contemporary accounts. The Confederate sources include the
conscription laws and their subsequent amendments. These sources illustrate how the laws
changed to be more expansive while they retained the service of those already into the military. I
will examine exemptions to show how certain aspects within Confederate conscription caused

13
resentment from draft-eligible males that were unable to receive exemptions. The Journal of the
Congress of the Confederate States of America reveals the sides of the debate on conscription
policies (and their amendments). The Official Army Regulations of the Confederacy and
Confederate legal documents regarding the creation of the Confederate military demonstrate the
composition of the military, and the expectations of service. The General Orders of the
Confederate War Department also illustrate the uses of the military and its composition. State
cases concerning challenges to conscription policies demonstrate legal resistance to policies and
detail courts’ decisions to uphold the legality of conscription.30
Draft resistance should not be lumped into one vague category. In order to gain further
clarity into the nature of resistance, acts of defiance against conscription can be categorized as
dodging, resisting, or disruption. Conscription dodgers did not attempt to overtly violate the law
as a way to evade service. For example, dodgers fled to neighboring territories or Canada. By
absenting themselves from their towns, men purposefully opted out of conscription. Men fled
both before and after they received an official summons for service. Many mistakenly believed
that if they were absent at the time the summons was issued or absent for the date to report for
service, that they were not officially eligible for service. In fact, men were considered deserters if
they failed to report within ten days of the issuance of a summons. Physical or mental health
issues could disqualify or exempt a man from service, so falsifications of medical conditions
provided another avenue for a dodger. Dodgers appeared to use seemingly legal means to evade
service. Conscription resisters challenged conscription through protest. Some organized parades

30

Barber v. Irwin, 34 GA 28 (1864); Jeffers v Fair, 33 GA 347 (1862); Ex Parte Coupland, 26 TX 386 (1862); Ex
Parte Hill, 38 AL 429 (1863); and Burroughs v. Peyton, 16 Gratt, VA 470 (1864). At this point, only the courts’
decisions have been examined. Other aspects (related case documents such as transcripts) of these cases have yet to
be explored.
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or other public events to voice their disapproval. Resisters were most concerned with overt
challenge as a means to amend or suspend conscription laws. Conscription disruption, the final
classification, involved purposeful attempts to interfere with the system of conscription.
Destroying records, creating Union strongholds, harboring Copperhead activity, withholding
men for service by state officials, and giving anti-war speeches impeded the effectiveness of
conscription policies in the North and South. These deliberate attempts at disruption, typically
done by those ineligible for conscription themselves, both expressed displeasure and hindered
the actual operation of the system.
Although this dissertation focuses primarily on the draft, on a broader scale, looking at
Civil War resistance contributes to the field of civil violence. The study of civil violence is an
expansive field that examines many aspects of conflict, warfare, revolution, and rebellion.
Scholars from differing fields explain the use, causes, and outcomes of violence. Such inquiries
help us understand both the reasons and means of resistance during the American Civil War
because violent resistance normally challenges the status quo. Civil violence studies highlight
interdisciplinary approaches used to explain the likelihood of violence. These studies range from
works of theory to specific case studies of local, regional, and international violence. Such
scholars have explored the preconditions and causes for conflict as well as forms of civil
violence. Studies of preconditions and causes for conflict often focus on the origins of war,
contributing factors to warfare, and crises in the political realm. Collective action, reasons for
resistance, and conditions for dissent also constitute areas of investigation. Works on the forms
of civil violence, as an aspect of the field of civil violence studies, usually describe the tactics of
violence, the consequences of using violence, and the intensity of violence. The usage of
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violence is examined through the lens of politics, culture, and society, which provides insights
into shifts in political power.
Ted Gurr and Charles Tilly, who published their works in the 1970s, provide the
foundation for many studies of civil violence. Gurr argues that public order can be preserved
when people have the means to achieve their goals within a political system. Political violence is
reliant on collective violence, potential for political violence, the magnitude of political violence,
and forms of political violence.31 Violence is likely once people feel discontented. Resorting to
violence shows this connection between the discontented’s wants and their desire to achieve
what they want to obtain.32 Charles Tilly illustrates the connection between state-making, the
growth of capitalism, the spread of industrialization, and structural changes.33 Collective action,
according to Tilly, includes organization, mobilization, and opportunity.34 Furthermore,
collective action represents the relationship between power and politics, which justifies the
response of people to their government. Applying these concepts to the American Civil War, we
can see that dissent materialized when the opportunity arose to voice disagreement with
conscription. Frustration and fear caused violent dissent as a means to evade service, but they
also prompted attempts to disturb the operation of conscription. Collective action sought to unite
people in their dissent to halt conscription policies.
Political events have a significant influence upon the outbreak of civil violence. In an
effort to illustrate the scale of violence James Rule has shown how civil violence poses a
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challenge to the status quo since state actions are either the targets or agents of violence. 35 For
Rule, large-scale violence results from desperation. William Klooster describes the ways in
which actors mobilize to react to unpopular economic or social policies, move toward inclusion
to acquire state resources, respond to policies that were not serving their needs, or deal with
violence against their group.36 These analytical approaches can help us understand violence in
rural and urban areas. Such comparisons illustrate regional violence and at the same time expose
similarities and differences in the usage of violence in these localities. Such violence was a
response to military policies of which people disapproved. Violence often erupted at the outset of
draft summons issuances or once a locality was authorized to commence a draft call. People
resort to violence once they feel their needs are not being met, which explains why communities
erupted violently following the implantation of conscription or authorization of a draft call.
In United States history, Colin Bonwick and Timothy Roberts have evaluated American
attitudes toward and responses to civil violence. Bonwick addresses the importance of the
American Revolution since it created state governments and a federal union.37 In the eyes of
many ninetieth-century Americans, conscription represented an affront to freedom and liberty.
Conscription was seen as another legacy of British rule. Furthermore, the removal of the state’s
ability to oversee a system of conscription enraged many Americans. The legacy of the
American Revolution and its ideals of freedom complicated the implementation of conscription
since Americans believed it was incompatible or inconsistent with American ideals. Roberts
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focuses on American attitudes toward the 1848 Revolutions. These revolutions created “deepseated conservatism in American politics and society” while “destabilizing changes that would
lead to the US Civil War.”38 Americans, according to Roberts, “were unaware of the dynamics of
European society” since these European revolutions reinforced ideas of devotion to liberty and
republican forms of government within the United States.39 The increasing familiarity of liberty
challenged mandatory military service.
Scholars have also analyzed the forms of civil violence. This aspect of the field examines
the uses of particular types of violence, the consequences of violence, and the intensity of
violence. Gurr contributes to this aspect of the literature through his Frustration-AngerAggression Theory.40 This theory explains the increased frustration that causes men to behave
more intensely. Tactics differ depending on the potential gain, available opportunity, and fear of
consequences. The intensity of violence depends on the scope of politicized discontent. Political
violence reaches its height “when regimes and their rebellious opponents are more or less evenly
matched in coercive control and institutional support.”41 James Rule evaluates the changing
nature of civil violence by using social theory. He describes the conditions of challenging
governments and the use of civil violence to bring about change.42 Such analyses are borne out in
the story that follows. The objectives of resisters, in the North and South, rested on their efforts
to bring attention to their disapproval of conscription. Their defiance attempted to dismantle
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conscription. Tactics changed as the war and usage of conscription continued. Rather than
abolish conscription, government leaders in both sections altered conscription policies.
Resistance continued because of the frustrations these shifts produced.
Cases of civil violence may materialize into civil wars based on political or ideological
concepts. Revolution is a process, which occurs when an old order is weak. Revolution,
according to Stanley Payne, is a “violent and fundamental change in government and political
institutions.”43 Payne focuses on violence upon civilians during times of war. He explores
political, social, and ideological factors upon civilians as they react and respond to violence.
Indeed, civilians became an important component in resistance during the American Civil War.
They participated in riots, marched in parades, or aided loved ones as they dodged service.
Conscription infiltrated communities and touched everyone with its effects. Such challenges
raised questions about the legitimacy of the state. Here, the work of Bill Kissane is important.
Investigating the relationship between public conflict and the legitimacy of the state, Kissane
challenges existing literature that suggests the limited violence and variation of violence as
dependent on local factors. These other studies assert the need to differentiate between the causes
of the war that functioned at the nation and local levels. The difference between intensity and
violence, according to Kissane, exists since “conflict is of great intensity if the cost of victory or
defeat is high for participants.”44 During the Civil War, some communities raised money to
support non-violent of disapproval with conscription. Other communities responded with
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violence to prevent arrests of dodgers or deserters. This violence united communities as a way to
repel conscription from invading their communities.
Drawing upon these scholarly traditions, this dissertation demonstrates how changes to
the militaries in the North and South produced resistance following the implementation of a
federally controlled system. The first chapter traces the early evolution of military service in the
United States with particular attention to the importance of militias. When the Civil War broke
out, conditions for the usage of militiamen changed. With the implementation of conscription,
federal governments assumed control over these state reserves. While under state control,
militiamen learned different means to evade service or receive lighter duties. Once the federal
governments assumed control over enlistment and mustering of troops, men quickly realized the
difficulties in evading service. The implementation of federal conscription in the Union and
Confederacy, addressed in chapter two, involved a slow process of lawmaking with many
amendments that altered conscription laws as the war progressed. Chapter three addresses the
legal issues surrounding the eligibility for conscription and the legal challenges against
conscription policies in the courts. In the both Union and the Confederacy, courts affirmed the
constitutionality of conscription despite the different arguments mounted by litigants. Resisters,
addressed in chapter four, employed certain tactics to demonstrate their displeasure with
conscription. Though eligible for conscription, resisters directly challenged conscription policies.
Chapter five explores the tactics of conscription dodgers, those who used legal justifications to
evade service. In investigating draft disruptors, chapter six illustrates how those ineligible for
service protested conscription policies and frustrated the operation of conscription. Finally, an
epilogue considers the story of draft resistance after the Civil War.
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In total, these cases, types of resistance, and instances of protest highlight the deep
divisiveness of conscription in the Union and Confederacy. Conscription touched communities in
the North and South by requiring men to leave their homes for a term of mandatory military
service. Conscription laws privileged some men at the expense of others. Fostering a substitute,
paying the commutation fee, owning slaves, and obtaining and medical exemptions allowed men
to evade service, but not all men were able to find a means to avoid service. When evasion
proved futile, desertion or fleeing became a means to escape. These and other means of
resistance occurred because conscription raised fundamental questions about the obligation of
military service in the Republic, introduced central questions about how citizenship would be
conceived, and caused further concern for how conscription laws would be realized. The
American Civil War was the first time that conscription was used to raise a large standing
military in the United States. In both sections, the transformation of the militia system into
federally controlled conscription set a precedent for future conflicts. By using violent and nonviolent tactics of dissent, ordinary people in both the Union and the Confederacy expressed their
opposition to conscription. Once the federal governments created a system of mandatory military
service, ordinary people in both sections raised an outcry against unequal demands placed upon
their nation’s citizenry.

Chapter One
THE TRANSFORMATION OF THE MILITIA SYSTEM

Before this war is over, we shall have to resort to drafting. I regret it that it was not done
in the first place. Then the vast majority of the able bodied men willing to go, would have
shamed down the unwilling ones from complaining. As it is, now that most of the willing
ones are in the field, I fear that a draft will cause trouble. I should much have preferred,
as it is put off to this time, a conscript act, requiring all able-bodied men to organize and
hold themselves ready to act when called on. This would have given us an irresistible
army, and all would have been treated alike.1
On July 12, 1862, Dr. Alfred Lewis Castleman wrote these words in his diary. Castlemann, a
surgeon in the 5th Wisconsin Volunteer Infantry, deftly described his premonition of the reaction
of society upon the implementation of the federal system of conscription during the American
Civil War. Writing twenty years after the war’s outbreak, infantryman Sam R. Watkins, First
Tennessee, Company H, echoed these sentiments. “From this time on till the end of the war, a
soldier was simply a machine, a conscript,” Watkins declared.2 As he explained, “the glory of the
war, the glory of the South, the glory and the pride of our volunteers had no charms for the
conscript.”3 As we shall see, both men expressed their concerns with federal conscription, its
ramifications for the male population, and its impact on society at large.
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In both sections, the initial rush to enlist was short lived as both sections ultimately
suffered manpower shortages. President Abraham Lincoln’s call for troops resulted in the
enlistment of 700,000 men throughout 1861, but military defeats and the lingering war caused a
decline in voluntary enlistment. Calls for voluntary enlistment in the Confederacy also resulted
in a minimal increase in the military’s size. The Confederacy’s Act to Provide for the Public
Defense allowed President Jefferson Davis to use militiamen to defend the Confederate States.
The Militia Act of 1862 in the Union, signed on July 17, 1862, enabled states to utilize their
militia systems to mobilize men to compensate for low rates of volunteerism.4 Under these initial
militia laws in the Union and Confederacy, governors exercised greater authority to register and
muster men into military service. Men between the ages of eighteen and forty-five became
eligible for federal military service through militia service.
The system of conscription used during the American Civil War bore similarities to the
system of conscription employed in France between 1789 and 1815. The French levee marked
the first time that such a system procured manpower to serve the nation. According to Alan
Forrest, “until just over two hundred years ago, armies in the western world were either
professional, paid armies of various sorts, or they were voluntary or enforced (or ‘pressed’)
militias made up of ordinary citizens for a specific purpose.”5 The creation of such a system
represented a significant movement toward a requirement of citizens to serve the state. French
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officials, according to Forrest, used conscription to “increase the size of the army but also to
strengthen people’s faith in the state that the revolutionaries were trying to build.”6 The size of
the French military became important since French leaders understood the potential threat of
invasion or intrusion by other European nations following the French Revolution. This potential
invasion and intrusion resulted in a levee en masse or mass conscription. Conscription also
represented a way to increase the size of the military without the usage of mercenary soldiers.
Attitudes regarding military service and the responsibilities of citizens changes during
this period with the alterations to the militia systems. Militia systems fostered a sense of
community and membership to a man’s local state. John P. Roche, a political scientist writing
during the Vietnam War, explained, “American society was built around a myth of unity, an
assumption of a common faith in the democratic credo and a common loyalty to the symbols of
political community. This idea had survived a ferocious civil war, and despite the clamoring of
racist and nativists, appeared to be surmounting the problems of mass immigration.”7
Conscription mandated compulsory military service to compensate for low enlistment totals.
Obligatory military service represented an infringement of one’s rights, an affront to states’
rights, and the creation of an unequal system.8 This new usage of the militia began to change
American attitudes of service to the nation rather than a local state.
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The United States Constitution addresses the militia in Articles I and II. The Legislative
and Executive branches possess different powers over the militia. The United States Congress, as
granted in Article I, Section 8, has the authority to declare war and raise armies in defense of the
United States. Congress is also explicitly able to call upon the militia in times of need. Article I,
Section 8 states that Congress has the right “to provide for calling forth the Militia to execute the
Laws of the Union, suppress Insurrections and repel Invasions.”9 The early usage of the militia,
before federal conscription, coincided with the duties of Congress to use this force. Article 1,
Section 8 further grants the Congress the authority “to provide for organizing, arming, and
disciplining, the Militia, and for governing such Part of them as may be employed in the Service
of the United States, reserving to the States respectively, the Appointment of the Officers, and
the Authority of training the Militia according to the discipline prescribed by Congress.”10 This
section addresses the differentiation of duties between Congress and the local states. According
to this clause, Congress received most of the duties to raise the forces, equip them, and train
them.
In the Early Republic, the United States had a small regular army, compared to European
nations, which made the militia an important component of local and national defense. Militia
forces, though tied to the local states, could be summoned by the president of the United States
during times of emergency to supplement the regular army.11 Article II, Section 2 states that “the
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President shall be Commander in Chief of the Army and Navy of the United States, and of the
Militia of the several States, when called into the actual Service of the United States.”12 The
president’s jurisdiction over the militia, therefore, relies on the Congress to summon them into
federal service. The raising, arming, and training of the militia, according to Article I, Section 8,
rests with the Congress. Control of troops once enlisted into the military rests with the president.
This provision in the United States Constitution sought to separate duties between the two
branches of government while fostering a delay in time before a formal declaration of war.13
Usage of the militia would be vital during the 1790s as conflict with native peoples
increased.14 Two colonies, Massachusetts and Virginia, had used conscription during the
American Revolution. General George Washington called for a universal system of conscription,
but French aid minimized this need for the colonies to supply more troops.15 In 1791, Indian
forces, including the Shawnee, Kickapoo, and Miami, overwhelmed American regulars and
militiamen from Pennsylvania and Kentucky.16 Congress responded and enacted legislation in
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1791 that increased the size of the military and enhanced the authority of the president to raise
troops. The president gained the authority to summon the state militias and six-month recruits of
national volunteers in times of national emergency or distress. This is significant since state
militia forces could be used directly for federal means for the length of the conflict or
emergency. Previously, militiamen understood their service as a contract with their state
governments. Militiamen believed their term of service was complete once an objective had been
achieved or their contract had been breached. They felt no remorse upon leaving in these
instances.17
The militia system, a combination of the English system that united untrained forces for
offensive means and trained forces for defensive means, became ingrained in the society of the
newly formed United States.18 Gouverneur Morris, the author of significant parts of the United
States Constitution, wrote to Moss Kent in 1815 and explained the importance of the militia. For
Morris, the framers “restricted so closely the power of government over our fellow citizens of the
militia, [that] it was not because we supposed there would ever be a Congress so mad as to
attempt tyrannizing over the people or militia, by the militia. The danger we meant chiefly to
provide against was, the hazarding of the national safety by a reliance on that expensive and
inefficient force.”19 He further wrote, “We flattered ourselves, that the constitutional restriction
on the use of militia, combined with the just apprehension of danger to liberty from a standing
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army, would force those entrusted with the conduct of national affairs, to make seasonable
provision for a naval force.”20 Morris’s correspondence illustrates the attitudes regarding the
militia following the Revolution and suggests the continued Revolutionary era fears about
standing armies.
The importance of the militia to Revolutionary era society can be seen in the backlash to
a funeral oration delivered by Alexander Hamilton. Hamilton, delivering a eulogy for Major
General Nathanial Green on July 4, 1789, called the militia “small fugitive bodies” and the
“mimicry of soldiership.”21 These harsh words angered many and caused Aedanus Burke, a
member of the South Carolina House of Representatives and veteran of the militia during the
Revolution, to use his time on the House floor to refute Hamilton’s claims. Representative Burke
declared that “this assertion was false.”22 He peered into the crowd in the gallery, since he
believed Hamilton was in attendance, and said, “I throw the lie in Colonel Hamilton’s face.”23
Burke later publically apologized for his retort against Hamilton, but his initial rebuttal
showcases the importance of the militia within American society.
The militia system bore similarities to an English system, but the American system
created more opportunity for action. While the English militia served limited roles for local
defense, American militiamen served assorted functions. Their importance as a symbol within
society was not in dispute. Minutemen, for example, demonstrated the willingness to serve even
at a moment’s notice. Organized geographically and designed for local defense and support, the
20
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militia created a reservoir of trained men. Militiamen selected their leadership, which increased
loyalty and camaraderie between men and their officers. Men, between the ages of sixteen and
sixty, served in state militias. Ministers and influential skilled workers could receive deferments
from service. Short-term commitments, typically three to six months depending on the
emergency, allowed for greater flexibility. A localized mentality fostered this notion of service
for the preservation of their local state. Most believed their service was limited to the direct
needs of their local states. The true effectiveness of the militia presents itself through their skill
when fighting Native Americans. During the eighteenth century, militias served on expedition
campaigns and as frontier patrols. Militiamen skillfully recruited other men to serve and
volunteer in their respective state militias. State militias provided security and stability for their
states and for the hearts and minds of their citizens.24
The skill and rate of success for militias during the eighteenth and early nineteenth
centuries differed from state to state. These disparities resulted from the different levels of
training the men received. Each state assumed the responsibility for training their militias, so
militiamen did not receive uniform or universal training. The quality of training also depended
on the officers. Officers, appointed by the militiamen, required their men to perform differing
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drills. Some proved to be inefficient leaders, which resulted in the poor training of their men.
The use of the militia increased or decreased effectiveness or rates of success. For example,
militias were most effective in skirmishes or on patrols. They were least effective when placed
with regular troops against professional armies.25 These local forces represented a sense of
security for Americans since they believed this local force provided significant protection. This
system fostered flexibility for requiring service in times of distress and emergency. Each state
could dictate rules and control their militia forces. The rough geography proved difficult for
those unfamiliar. Militiamen, familiar with the geography, could more easily maneuver and
patrol. The lack of financial means prevented the creation of a large standing army. This factor
further placed an importance upon using militias. Opposition to standing armies caused citizens
to prefer militia defense.26
The United States Congress, concerned with the militia and attempting to improve the
militia system, enacted the Militia Act of 1792 on the 8th of May. This improvement coincided
with an increase in the size of the standing military in 1791. This act, however, failed to
“federalize” the militia as Secretary of War Henry Knox had hoped.27 It did instill a sense of

Matthew Ward, “The American Militias: ‘Garnish on the Table,’” in War in an Age of Revolution, 1775-1815, ed.
Roger Chickering and Stig Förster (New York: Cambridge University Press, 2010), 164.
25

Wayne Lee, “Early American Ways of War: A Reconnaissance, 1600-1815,” The Historical Journal 44 (March
2001): 269-89.
26

27

Selective Service System, Special Monograph, 101. Secretary Henry Knox had submitted a proposal to the US
Congress on March 18, 1786. This proposal consisted of President Washington and Knox’s proposal to alter and
improve the military. This improvement remained an objective for Washington during his first term. Knox outlined
the strengths of republican government and the importance of raising the nation’s children on this concept of defense
of the new nation. For example, Knox wrote, “That every man of the proper age and ability of body, is firmly bound
by the social compact, to perform personally his proportions of military duty for the defense of the state,” Henry
Knox, A Plan for the General Arrangement of the Militia of the United States, Pierpont Morgan Library: Gilder
Lehrman Collection, as accessed October 12, 2012
http://wardepartmentpapers.org/docimage.php?id=806&docColID=842&.

30
universal adult male membership into the militia. The 1792 act addressed foreign invasions by
either foreign nations or Indian tribes, but it also gave the president the right to call up the militia
“in case of an insurrection in any state, against the government thereof.”28 This act required all
able-bodied males, between the age of eighteen and forty-five, to enroll in their state’s militia
and equip themselves. Men did not face penalties, per this law, if they did not possess proper
equipment. This law did not establish nor create any means of actual enforcement for failing to
enroll. The militia could be summoned by the president for the purposes allowed by the United
States Constitution, but this term of service was limited to three months. In other words, the act
reaffirmed the state-level control of militia organization and training. Despite being amended in
1794, federal funding remained absent from federal militia law. Federal provisions did not create
the standardization or regulation of a uniform or universal standard or supervision as dictated by
or through the federal government.
Tensions mounted in the Early Republic, and the militia was soon summoned for federal
service during the 1793 Whiskey Rebellion. Washington declared a state of rebellion and called
upon 12,000 militiamen from the states of New Jersey, Virginia, Pennsylvania, and Maryland in
1794. The Baltimore Daily Intelligencer reported several factors that prevented men from
volunteering. Complications arose since men sympathized with those engaged in rebellion over
excise taxes. Men were forced by their state governments into service to fill state quotas,
resulting in violence and revolt. Men in Hagerstown, Maryland “chased their officers away and
erected a liberty pole in the center of town. Troops from other parts of the state finally
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suppressed them and imprisoned their leaders.”29 Men in Northumberland, Pennsylvania seized
the town’s arsenal, which remained in their possession for several days. The militia from
Lancaster, Pennsylvania apprehended the offenders and secured the contents and possession of
the arsenal.30
Significant changes to the militia occurred in 1795 and 1807. Congress enacted An Act
for Calling Forth the Militia. This legislation amended 1792’s militia act in three key aspects. It
eliminated several checks of power upon the president before he could summon militias for
defense purposes. The president previously needed a court order to prove the situation required
militia forces, but the 1795 act allowed the president to act with his own discretion upon calling
forces. This act increased the ease in using militiamen when Congress was in recess.31 For
example, in responding to the Whiskey Rebellion, Washington needed a court order to verify the
severity of the threat. With the change to the militia law, the president of the United States could
formally summon the militias once rebels refused to disband. Congress recognized the length of
time before the militia could be used. The 1795 act allowed presidents to issue a proclamation, to
justify the usage of the militia, at the same time that they used the forces. The Militia Act of
1792 previously had required a presidential proclamation before militias became activated for
use.32 Upon facing skirmishes with Spanish troops in the southwest, Congress enacted the
Insurrections Act of 1807. “In all cases of insurrection, or obstruction to the laws,” according to
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this act, the president became authorized to use militias to quell insurrections and restore the
order of law in states or territories “as shall be judged necessary.”33 These changes reduced
restrictions on the use of militia forces while easing the restrictions upon presidents to summon
militia forces.
The War of 1812 represents the federal government’s first attempt to implement a
federally controlled form of conscription. This system sought to replace the militia system and
provide more responsibility for the federal government to regulate a system of manpower
procurement. Rather than encourage voluntary enlistment for state militias, the Madison
administration wanted to increase the size of the standing army. Congress enticed prospective
recruits with land grants of 160 acres, enlistment bounties, and military pay advances that were
double the normal range. Congress allowed the standing army to increase to 62,000 men, but the
standing army failed to reach even half of that total. This legislation called for 80,000 militiamen
from across the United States to remain ready if needed.
Men declined to enlist into service for several reasons. Some were apprehensive to fight
in the war, while others believed the United States military should refrain from their invasion of
Canada.34 In addition to the hesitation to serve, some militiamen refused to enter Canada under
the leadership of General Henry Dearborn. This refusal to follow orders also stemmed from the
men’s belief that this action was an act of aggression rather than a tactic of a defensive war.
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Governors of various states also challenged the power of the Madison administration. Governors
from Rhode Island, New Hampshire, Connecticut, Massachusetts, and Vermont refused to send
militiamen since their states had not been invaded. Due to the lack of an invasion in their states,
these governors believed their militia forces should not be used for federal service.35
The situation changed in 1814 when the British invaded the United States, causing the
Madison administration to reconsider a system of federal conscription for the regular army.
Secretary of War John Armstrong had proposed federal conscription in 1813, but President
James Madison rejected this proposal. In August of 1814, James Monroe replaced Armstrong as
Secretary of State and submitted a plan to conscript 40,000 men into federal service.36 Senator
William B. Giles, a Democratic-Republican from Virginia, slightly altered Monroe’s proposal,
and the plan was approved by the Senate on November 22, 1814. The House of Representatives
made additional alterations. The Senate disapproved of these changes, and the House refused to
compromise.37 This political struggle in Congress caused the demise of this federal conscription

35

Chambers, Draftees or Volunteers, 81.

Chambers describes the proposal as follows, “While submitting four alternative plans, Monroe indicated that he
preferred the first and most radical of these. It would divide the entire free male population of nearly one million
men between eighteen and forty-five into classes of 100 men each. These classes would be organized to include both
rich and poor men that the total wealth of each class would be the same. From each class, four soldiers for the
Regular Army would have to be furnished for the duration of the war, and casualties replaced. If four men did not
volunteer, they would be chosen by lot and drafted into national service. Volunteers would receive the usual
enlistment bounties of money and land from the government; draftees would get these from a bounty fund by
contributions from each man in the class according to his wealth. If not made voluntarily within thirty days,
contributions could be coerced through an assessment or a tax levy. As in previous militia practice, the hiring of
substitutes was allowed. The whole plan was to be executed by officials in each county through local courts, militia
officers, or by special enforcement agents,” Chambers, Draftees or Volunteers, 84-85.
36

37

These changes reduced the term of service from two years to one year. Also, the federal government was able to
call upon the militia into federal service even if the state’s governor refused to send these militiamen.

34
plan on December 19, 1814, but the Senate received a copy of the Treaty of Ghent on December
24, 1814, ending the hostilities.38
The Mexican-American War presented questions regarding the militia’s ability to provide
the proper force to sustain a prolonged conflict. States provided their militias to supplement the
United States federal army, but the militia’s usage highlighted the shortcoming of using these
forces during a conflict. Enlistment terms for these short-term soldiers expired after a year of
service. General Winfield Scott lost 40 percent of his manpower through expiration of service
terms, which forced him to wait for reinforcements of other militiamen. Santa Anna’s army was
allowed to regroup and reorganize, and once they did, they faced a force of new and poorly
trained militiamen from the United States.
Men became more resistant to militia duties following the Mexican-American War, and
states sought a stronger system for voluntarism.39 Individual interests became paramount in the
lives of men, which accounts for the demise in their concept of community. This belief in
mandatory military service declined once domestic threats to security also declined. States
introduction of deferments to include the wealthy and other working professionals.40 Inequality
caused tensions among men. Failure to serve in militia units resulted in fines – and prison
sentences if fines went unpaid. Militia service became a burden for working class men.

38

The political struggle regarding conscription was divided along party lines. Federalists did not support federal
conscription, but Democratic-Republicans did support federal conscription.
David Martin Osher, “Soldier Citizens for a Disciplined Nation: Union Conscription and the Construction of the
Modern American Army (Ph.D. diss., Columbia University, 1992), 51.
39

40

Previously ministers and skilled workers received deferments. Additional deferments now allowed professionals,
such as physicians, to evade mandatory service.

35
As tensions mounted during the sectional crisis, President James Buchanan’s inaction and
his skewed interpretation of the Militia Act of 1795 further strained the militia system. At this
time, the federal government did not possess the proper means to require compulsory service
directly. The federal government could summon the militiamen for federal purposes, but their
service would still be within the existing the militia system. A new militia law would ultimately
be implemented in 1862, but it proved to be ineffective to muster in the necessary amount of men
into the United States military.
On March 6, 1861, weeks before the attack upon Fort Sumter, the Confederate States of
America established an army. That military would comprise one corps of engineers, one corps of
artillery, six regiments of infantry, one regiment of cavalry, and appointed staff positions that
had been created through previous laws.41 Term limits defined the appointment of officers to a
minimum of three but not more than five years. Officers needed to pass an examination of their
mental capabilities with the approval of President Davis. Although the examination was not
required before the appointment or the following confirmation, President Davis, according to the
law, could postpone or delay the process only if the candidate had proved his abilities devoid of
the examination.
Officers would receive special compensation. Commissioned officers, for example,
received their pay and allowances for the cost of travel and quarters. Pay ranged from a standard
salary to an adjusted salary for those of a lower rank that performed the work of officers. In
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times of war, officers would receive eight dollars per month to cover the cost of each horse they
used. The Secretary of War of the Confederacy would set the rates for payment. Officers, in
times of war, would receive ten cents per mile for their travel.42 Pay for enlisted men varied
depending on their rank and role within the military. For example, privates earned eleven dollars
a month, while musicians earned thirteen dollars per month. President Davis was also able to
appoint master armorers, carriage-makers, blacksmiths, and laborers. They received varied
payment depending on their specialization. Master craftsmen earned thirty-four dollars per
month, while craftsmen of average skill earned twenty dollars. Laborers earned thirteen dollars a
month.
This law also established rules and articles of war. According to its text, “the laws of the
United States of America for the government of the army are hereby declared to be of force,
except that wherever the words “United States” occur, the words “Confederate States” shall be
substituted therefor.”43 This law explained the alteration of the United States provisions of article
sixty-one and sixty-two. According to article sixty-one, officers having brevets or commissions
before their official appointment date were to serve on courts-martial or courts of inquiry. They
were able to take the rank especially when military matters required a decision. In article sixtytwo, a policy determined the order of operation in times when different corps worked in tandem.
The officer of highest rank across the “army, navy, marine corps, or militia” had the supreme
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authority to make judgments for the group.44 This was to be standard practice unless President
Davis gave “special assignments providing for the case.”45 This set a precedent for the federal
government to be given jurisdiction over militiamen.
The final sections of this law designated the summoning of troops for service and the
repeal of existing laws if they contradicted the present law. According to section thirty, “the
President shall call into the service of the Confederate States only so many of the troops herein
provided for as he may deem the safety of the Confederacy may require.”46 The concluding lines
of this law explained that any existing laws of the United States adopted by the Confederate
Congress up to March 6, 1861 were “repugnant to or inconsistent with this act, are hereby
repealed.”47
On March 6, 1861, the Confederate Congress passed the Act to Provide for the Public
Defense. Southern states had begun seceding in December of 1860. Confederate government
officials had begun to conceptualize the usage, organization, and summoning of troops weeks
before their first encounter with Union troops on April 12, 1861 at Fort Sumter. On April 19,
Lincoln issued a formal proclamation that blockaded Confederate ports.48 Weeks before this
declaration, the Confederate military and government had already addressed the question of their
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armed forces. This act was brief, but it contained significant policies for the usage of military
force by the president and Confederate Congress.
According to this act, the president had the authority to use the militia, military, and navy
for the defense of the Confederacy. These forces would be used “to provide speedily forces to
repel invasion, maintain the rightful possession of the Confederate States of America in every
portion of territory belonging to each State, and to secure the public tranquility and independence
against threatened assault.”49 While the president was authorized to use these military forces, a
limitation was placed upon the size of the force. These forces of volunteers were not to exceed
one hundred thousand men. This law called for volunteers for cavalry, mounted riflemen,
artillery, and infantry to serve for terms of twelve months. The president had the authority to
organize the companies of men into different arrangements. For example, battalions could be
turned into regiments. The president then had the authority to appoint commanding officers for
brigades with the approval and confirmation of the Confederate Senate. This act also enabled the
president to select additional quartermasters, commissioners, or medical personnel if additional
support was needed to supply, treat, or quarter troops. These appointments also needed to be
confirmed by the Confederate Senate.
The March 1861 act delineated the role of the states regarding the federal use of
militiamen and outlined how men were to be equipped. The militia, an institution that
traditionally served the states under the direction of state governors, could now be summoned for
federal use “if in the opinion of the President…public interest requires” it.50 Previously, militia
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service had been restricted to brief terms, and the act reflected this legacy by limiting terms to six
months. In reinforcing the state’s role with the militia, the act clarified that volunteers would
“furnish their own clothes, and, if mounted men, their own horses and horse equipments, [sic].”51
Arming such soldiers, however, would be the responsibility of “the State from which they come,
or by the Confederate States of America.”52 Men could receive money in leiu of clothing if they
provided their own clothing.
Regulations regarding the appointment of officers and the organization of the armed
forces also appeared in the act. Militia units had often allowed the men to select their officers
since it promoted camaraderie among the troops and fostered loyalty of men to their officers. The
act allowed the volunteers, summoned for federal purposes by the president, to appoint officers
accordingly as each state had allowed. Despite this similarity, these troops were not solely
providing service to their states as in earlier conflicts, skirmishes, or engagements. These troops
now were “regarded in all respects as a part of the army of said Confederate States, according to
the terms of their respective enlistments.”53 Payment for service was to remain the same as
membership in the Confederate regular army. Men would receive additional compensation of
forty cents per day for providing their own horses. They would also receive compensation if
injury or harm befell to their horses.
Amid Confederate actions to create a military, and while the United States Congress was
in recess, President Lincoln acted without its authorization. In the spring of 1861, he suspended
the writ of habeas corpus, enforced a blockade of the seceding South, and summoned the militia.
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The United States Supreme Court upheld Lincoln’s implementation of the blockade through The
Prize Cases, 67 US 635, 668 (1863). The decision rendered in this case also alluded to the true
meaning of the war, a civil war, and the difference between foreign invasion and internal
rebellion or insurrection.54 These definitions provide justification for Lincoln’s actions. Justice
Robert Cooper Grier argued that Lincoln did not possess the power to declare war upon a foreign
nation or state within the United States. While the president did not possess war making powers
“by the Acts of Congress of February 28th, 1795, and 3[rd] of March, 1807, he is authorized to
call out the militia and use the military and naval forces of the United States in case of invasion
by foreign nations and to suppress insurrection against the government of a State or of the United
States.”55
President James Buchanan’s final address to the United States Congress on December 3,
1860 had described the powers granted to the president. In Buchanan’s view, the president could
use the militia and military of the United States after “having first by proclamation commanded
the insurgents ‘to disperse and retire peaceably to their respective abodes within a limited
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time.’”56 Both Justice Grier and President Buchanan understood the powers of the president as
defensive rather than aggressive or preemptive. Even President Lincoln’s council, Richard Henry
Dana, Jr., argued that Lincoln’s actions did not provoke a war and the declaration of war
remained a power of the legislative branch rather than the executive branch.
Volunteerism ballooned in the Union shortly after the firing on Fort Sumter and
throughout the fall months of 1861. Lincoln called for the states’ governors to summon a total of
75,000 militiamen for national defense purposes on April 15. These forces came into federal use
for a term of ninety days to quell the rebellion. The United States War Department designated
May 20, 1861 as the date to provide militiamen for service. Governors, initially eager to assist
Lincoln with militia matters, received their required quotas. A newspaper from Indiana, the Daily
State Sentinel, summarized the fervor for enlistment that was prevalent throughout the Union.
“The roar of the cannon, the sound of the martial music at every turn, the constant arrival of
troops, until every available place of shelter for them was full, and the marching and cheering of
bodies of men,” the Sentinel noted, “all contributed to keep public pulse beating and
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throbbing.”57 The rate of enlistment proved too much for those in charge. Unable to place or
equip men, the United States War Department declined men from service.58
Preservation of the Union, ideals from the American Revolution, and the preservation of
a representative government drove men to enlist voluntarily. As Chandra Manning has argued,
the war was “a clash between competing ideas about how Americans should interpret and enact
their founding ideals.”59 Both armies believed they were fulfilling the legacy of the Revolution’s
ideals. Soldiers, both Union and Confederate, believed it was their duty to preserve and protect
those ideals. The adoption of these ideals fueled these armies, but ideals were not the sole
rhetorical causes for soldier participation. Victorian notions of honor and duty were pervasive
throughout the Union and Confederacy. Honor became a motive for enlistment. Proving the
ability to endure combat situations and the fear and stigma to bring dishonor upon oneself further
fostered enlistment. The motivation to endure battle was “the complex mixture of patriotism,
ideology, concepts of duty, honor, manhood, and community or peer pressure that prompted
them to enlist in the first place.”60 Men enlisted for several reasons depending on their personal
situations. Men wanted to preserve the Union, they wanted to express community or local pride
through service, demonstrate their valor on the battlefield, and exhibit patriotism.61
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To encourage men to enlist in the Confederate Army, the Confederate Congress enacted
An Act Providing for the Granting of Bounty and Furloughs to Privates and Non-Commissioned
Officers in the Provisional Army on December 11, 1861. This law allowed men to obtain a
greater signing bonus while also allowing men greater time on leave. This act was applicable for
“all troops who have volunteered or enlisted for a term of twelve months or more in the service
of any State, who are now in the service of the said State, and who may hereafter volunteer or
enlist in the service of the Confederate States.”62 Government and military officials were quickly
realizing that men were hesitant to enlist for fear of leaving their homes and families. The
financial benefit of the enlistment bonus was attractive, but the time to return to their homes and
families proved to be the more significant benefit.
Privates, musicians, and non-commissioned officers were the main subject of this act.
They would receive fifty dollars as a bounty. This financial benefit was appealing, but these men
needed to sign up for a term of three years (or for the length of the war) to receive that bounty.
The opening lines pertained to new recruits, but the legislation also addressed benefits for those
already enlisted in the Confederate military. Service members serving a twelve-month term
could receive the bounty when they enlisted for an additional term of service. Unlike new
recruits, those serving a twelve-month term could receive the bounty if they enlisted for an
additional two years following the end of their current term of service. Men currently serving a
three-year term could obtain the bounty if they agreed to an additional period of three years. If
these men signed up for that additional three-year term, they would then be able to receive the
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bounty upon completing their first year of service. For a new recruit who enlisted for a term of
three years, bounties would be awarded at the beginning of the term of service.
A furlough of sixty days would be awarded to enlisted men, but men could waive the
furlough to receive a financial benefit instead. These furloughs allowed men up to sixty days of
leave, but those sixty days included the transportation to their homes and the return trip to report
for duty. Men serving for twelve-month terms were allowed a furlough if they would “prior to
the expiration of their present term of service, volunteer or enlist for the next two ensuing years
subsequent to the expiration of their present term of service or for three years or the war.”63 Men
did not have the ability to select the time of their furloughs. According to the act, approved
leaves for the soldiers were contingent and had to be “compatible with the public interest.”64 The
Confederate Secretary of War would have the authority to determine when men would be
granted time off. Men did have the right to waive the furlough time in exchange for financial
compensation. The law stipulated that “commutation value in money of the transportation” could
be granted to each enlisted man (musician, private, and non-commissioned officer) that waived
the furlough.65
This act also addressed the reorganization of companies and the filling of vacancies.
Once men had enlisted for an additional term following the expiration of their present term, they
had the ability to “re-organize themselves into companies and elect their company officers.”66
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Companies would then have the capacity to organize themselves into battalions or regiments
while selecting their officers. If vacancies occurred, they would be filled through a promotion
from among the men of the company or battalion in which the vacancy occurred. The act also
included a provision for the appointment of a particular group of officers. If troops had been
raised within states then placed under the command of the Confederate government, the
commanding officers in these cases would be appointed rather than elected.
In the Union, significant actions by the United States War Department hampered
voluntarism and recruitment in the early months of 1862. Executive Order Number 105,
announced on January 1, 1862, altered the existing method of recruiting. The previous statebased system transformed into a federal system using federal superintendents. Superintendents
secured supplies, trained new recruits, and refilled existing regiments with new manpower.67
This represented the first step that minimized, even if only slightly, the authority of the states to
oversee the recruitment of their citizenry. On April 3, 1862, the United States War Department
dismantled and ended the system of recruitment through Executive Order Number 33.68
Through Executive Order Number 33, recruitment was closed to new troops. Federal
superintendents and officers responsible for recruitment or filling existing regiments were
assigned elsewhere. Apprehension about military preparedness in the early months of the war
reflected the denial among leaders that the war would be lengthy or costly in human lives.
Closure of recruitment facilities also saved money. This hesitation of recruitment and closure of
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recruitment facilities represented an “overconfident feeling in the North.”69 By early 1862, the
Union Army consisted of 637,126 troops.70 These high troop levels, however, did not remain.
Just days after the suspension of recruitment, the Union Army suffered terrible losses at the
Battle of Shiloh on April 6 and 7. This battle cost the Union Army 13,047 lives, with an
additional 8,408 wounded and 2,885 captured or missing. The remainder of 1862 and early
months of 1863 further depleted troop totals through discharges, desertions, disease, and death.
Secretary of War Edwin Stanton called for recruitment to commence on June 6, 1862, but
military losses and Union recruitment policy dissuaded men from signing up. Adjutant General
Lorenzo Thomas, aware of the dire situation facing the Union Army, pled to the states’
governors to send more men. Stanton also petitioned the governors to offer two dollar bounties
for each acceptable recruit and a month’s salary up front for those planning on serving three-year
enlistment terms.71 Secretary of State William H. Seward also attempted to increase troop totals
by crafting a plan for the states’ governors and Lincoln to work together to enhance the size of
the military to further promote volunteerism. This joint effort was proposed on June 28, 1862,
but Lincoln did not formally call for volunteers until July 2, 1862 after a devastating Union loss
at the Seven Days Battle on the Peninsula.
Shortages in procuring manpower for the Union Army caused significant action by the
federal government. Lincoln publically called for volunteers throughout 1861, which resulted in
the enlistment of 700,000 men. Most of the states were able to begin this process of enrollment

Robert E. Sterling, “Civil War Draft Resistance in the Middle West,” (Ph.D. diss., Northern Illinois University,
1974), 56.
69

70

Robert Sterling, “Midwest,” 56.

71

General Order, Number 60, War of the Rebellion, Series III, II, 109.

47
in September, but the state of Wisconsin was unable to implement this policy until November of
1862. This is noteworthy since it demonstrates the federal government’s dependency upon the
states and the states’ ability to prolong or complicate the process of enrollment. Authority and
power of the states’ governors declined following elections in 1862. Political divisions
minimized the governors’ ability to gain support for their policies and even support of their
states’ militias. Some states were unable to deal with domestic issues, which also reduced the
confidence of their citizens. For example, Minnesota experienced great difficulty in dealing with
Native Americans. Native Americans, also an issue for the federal government, became
Minnesota’s problem to address and rectify. Actions such as these increased the federal
government’s role in states’ affairs and actions taken by states. While governors were
transformed into agents of the federal government, some challenged the mandated quotas placed
upon their states. They ordered to orchestrate and comply with the demands of the federal
government.72
Governors began to understand the difficulty they would encounter in filling their quotas.
Maine Governor Israel Washburn suggested shortening the terms of service from three years to
three months, and Pennsylvania Governor Andrew Curtin proposed six-month terms. Curtin,
attempting to restrict the number of native Pennsylvanians sent for service, also recruited men
from other states to serve for Pennsylvania for additional compensation. Secretary of State
Seward recognized the difficulties in using this system. He, however, wanted to utilize an
existing system before attempting to create a new method for manpower procurement.73
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Members of the United States Congress debated and discussed the composition of the
state militiamen. Most of their discussion pertained to a provision of the law that would allow
the service of black men. Senator John Snyder Carlile, a Unionist from Virginia, held that
Congress did not possess the power to dictate the composition of the states’ militias. “That is a
subject of State regulation,” he declared, “and the power of the Commander-in-Chief, the
President of the United States, does not extend, under the Constitution, beyond the calling out of
the militia of the several States, and the States themselves determine who shall compose that
militia.”74 Senator Jacob Collamer, Opposition Party from Vermont, agreed with Carlile, noting
that “the United States, under the Constitution, have the right to organize the militia, and
Congress in 1793, passed an act for organizing the militia, and confined it to white people, and
that is the reason that our State law excludes negroes.”75 Allowing black men into the militia
units would allow white men to focus solely on combat roles while the black men would
maintain the camps.76
Only one senator addressed the purpose and necessity of the Militia Act. Senator William
Pitt Fessenden, a Republican from Maine, noted that low enrollment and high mortality rates had
led to the United States Congress to implement the Militia Act of 1862. He used his time on the
floor to discuss the means for low enrollment. Death, disease, and battle fatalities deterred men
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from enlisting, Fessenden believed, but he stressed that low enrollment did not result because of
a loss of interest in the war. In Fessenden’s view, the harshness of military leadership caused
apprehension among men to volunteer for service. Militia units enabled men to serve with men
from their towns under the direction of men they elected and knew. The move toward federal
service would place men into units of men they did not know under the direction of officers they
did not elect. He further argued that men did not “feel easy that they are called upon, when it is
not necessary, to stand guard over enemy’s property, to protect, as has been well said, the
families of men who are fighting against us, and be shot down by concealed traitors while they
are doing it.”77
The Militia Act of 1862, passed on July 17, 1862, permitted the usage of states’ militias
for federal purposes at the discretion of the president.78 Terms of militia service previously
consisted of three to six-month terms of service, but the new legislation permitted the president
to require service terms for up to nine months. Each state became responsible for mustering in a
quota of men based on their respective populations. This law enabled the president to accept up
to 100,000 militiamen for federal service. First month’s pay and a bounty of twenty-five dollars
would be provided for each militiaman upon enlistment. Those enlisting for longer terms
received fifty-dollar bounties and were required to provide twelve months of service.
Organization of the corps rested with the president. Also, the leadership of each army corps
received appointments by the president with recommendations of the United States Senate and
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commander of the army corps. This law allowed black men to perform manual labor or other
minor tasks in the camps.79
Reactions to the passage of the Militia Act of 1862 varied across the Union. In Ohio,
citizens generally complied, and newspapers reported that the muster of troops commenced with
little cause of incident. The Cincinnati Enquirer reported, “every citizen, high or low, rich or
poor, must take an equal chance of going to the war.”80 If some states saw compliance with the
Militia Act, others witnessed resistance. Resistance was particularly prevalent in the states of
Indiana, Pennsylvania, and Wisconsin. Two men were wrongfully summoned into service into
Indiana’s militia, a situation that erupted into the Blackford County disturbance on October 6,
1862. Indiana’s officials disagreed on the cause of resistance. Democrat Representative Daniel
Voorhees argued that resistance resulted simply because these two men had been wrongfully
summoned. Representative John Shanks, a Republican, attributed resistance to treasonous
activity since he was met with a harsh reaction while at a speaking engagement shortly before the
disturbance. He believed the culprits were Confederate sympathizers who intended to disrupt the
smooth operation of the draft. In the end, thirteen men were arrested, but none faced trial for
their involvement.81
Resistance to the Militia Act also occurred in Pennsylvania and Wisconsin. Luzern
County, located in the state of Pennsylvania, erupted in violence and riot once men were
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summoned for service. On October 17, 1862, five rioters were killed by uniformed United States
military personnel. Other outbreaks of violence occurred in Pennsylvania’s coal mining regions,
which consisted of large immigrant populations.82 Unlike in the state of Ohio, residents in
Pennsylvania did not view the Militia Act as an equal burden among the populace. Most of the
resistance in Pennsylvania was focused around areas with Copperhead support. This resistance
became so intense that federal troops were sent to quell the crowds.83 Wisconsin’s citizens also
resorted to violence. Wisconsin’s draft commissioner, William Pors, was accused of generating
lists of draft eligible men, but purposefully exempt Republicans, Protestants, and Masons from
service. Pors, a German Protestant and Mason, mainly drafted Roman Catholics. A mob of 300
people rushed the Ozaukee County courthouse, destroyed the draft drum that held the names of
draft eligible men, and destroyed the other lists that Pors had created. After the altercation, Pors
revealed that he feared for his life: “I said my last prayer in that [courthouse] cellar, knowing as I
do the ferocity and brutality of a mob.”84 Governor Edward Salomon dispatched six companies
of the 28th Wisconsin Regiment to quell the riot. These soldiers restored order and arrested 150
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rioters without bloodshed. These individuals served a sentence of a year at Camp Randall in
Madison, Wisconsin.85
The use of the militia system would not serve as a viable system for the enrollment of
troops in the Union and Confederacy beyond 1862. On August 4, 1862, Lincoln called for
another 300,000 militiamen. The militia system allowed the Union to muster in between 60,000
and 70,000 men.86 Delays in using the militia system, resistance against the militia system, and
petitions by state governors for more time to fill their quotas resulted in the stagnation of
mustering men. Government leaders in the Union and Confederacy, once they realized the
deficiency in troop totals, decided that any new system of enrollment should operate under
federal jurisdiction rather than empowering the states to procure manpower. With the failure of
the militia system, a federally controlled system was created to encourage volunteerism and
enlistment. The fear of conscription, under this new federal system, would cause men to avoid
conscription in assorted ways.
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Chapter 2
CONSCRIPTING FEDERAL ARMIES:
THE IMPLEMENTATION OF FEDERAL CONSCRIPTION IN THE UNION
AND CONFEDERACY

The militaries of the Union and Confederacy relied on voluntary enlistment in the early
phase of the war. To supplement these low troop totals, states in the Union and Confederacy
were able to utilize their militia systems. This supply of men would be combined with those that
had voluntarily enlisted. This voluntary enlistment declined as the war continued. As a result,
both belligerents instituted federal systems of conscription. While both systems bore similarities,
some glaring differences illustrate the dissimilar attitudes between these two governments
regarding the requirements of service, punishments for violations, and available deferments for
men to avoid service. Federal conscription laws in the Union and Confederacy changed through
the course of the war to create a larger pool of available men as changes also intended to mitigate
resistance.
By 1862, the movements of the Union forces, especially General George McClellan’s
movement south, raised Confederate fears about having ample troops to continue the fighting.
Despite its best efforts to encourage voluntary enlistment, the Confederate armed forces had been
unable to muster in the proper amount of troops to satisfy its military needs. Short terms of
service also complicated the military’s ability to retain a significant number of troops for the
standing army. As a result, the Confederate Congress passed the nation’s first federal
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conscription act on April 16, 1862. This act remains significant since it represents the first time
in United States history when the federal government was able to utilize state militias or
conscript men directly for federal use by using federal agents. Furthermore, the Confederate draft
law established the precedent that male citizens had a requirement of military service. The
Confederate Congress ultimately passed three conscription acts with amendments to alter
exemptions and expand the age range of those liable for service.
An Act to Further Provide for the Public Defense, the Confederate conscription
legislation proclaimed its own necessity “in view of the exigencies of the country, and the
absolute necessity of keeping in the service of our gallant Army, and of placing in the field a
large additional force to meet the advancing columns of the enemy now invading our soil.”1 It
designated white men between the ages of eighteen and thirty-five as eligible for service if they
were citizens of the Confederate States. President Jefferson Davis then had the authority to “call
out and place in the military service of the Confederacy States” these eligible men for a term of
three years.2 Only those that were legally exempt from military service were disqualified from
the call. This act linked citizenship to conscription since it required the service of citizens. At the
same time, it reinforced the idea that only white men possessed citizenship.
Enlisted men between the ages of eighteen and thirty-five, whose term of service would
end in the concluding months of 1862, were automatically enlisted for an additional three-year
term once their current term ended. Under the new law, enlisted men had forty days to reorganize
themselves within their companies, regiments, and battalions. They were also able to elect their
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officers. Enrollment, according to the act, would allow the president “with the consent of the
Governors of the respective states, to employ State officers, and on failure to obtain such
consent, … Confederate officers, charged with the duty of making such enrollment in accordance
with rules and regulations to be prescribed by him.”3 The law also allowed sailors in the
Confederate Navy to be transferred into infantry or land forces with the permission of the
Secretary of the Navy.
Amassing a suitably sized military force was the primary objective of the legislation. If a
state did not contribute a set number of regiments, battalions, squadrons, and companies that
were deemed “sufficient to absorb the number of persons subject to military service under this
act” then the deficit of men would be conscripted.4 States were allowed to use the excess men
raised as a “reserve” for a term of three months of service.5 These reservists were to remain at
home until called for active duty. The president was authorized to summon the entire reserve,
while the Confederate War Department was authorized to organize the men. Soldiers were then
allowed to pick their own officers. According to the act, “troops raised in any one State shall not
be combined in regimental, battalion, squadrons, or company organization with troops raised in
any other States.”6 While waiting for assignment, men would not receive pay for being in the
reserve. Additionally, men were not subject to rules and articles of war until they were formally
or officially enrolled into the Confederate military, but men would be punished as deserters if
they failed to be enrolled when called for service.

3

An Act to Further Provide for the Public Defense. Confederate States of America. April 28, 1862.

4

An Act to Further Provide for the Public Defense.

5

An Act to Further Provide for the Public Defense.

6

An Act to Further Provide for the Public Defense.

56
Weeks after the implementation of the first conscription act, North Carolina Governor
Henry Clark wrote a letter to Confederate Secretary of War George Randolph. Governor Clark’s
letter raised questions regarding the implementation of the new law. He received “some
inquiries about the construction of the Conscription Act.”7 Since this was the first time that
federal conscription would be executed, Governor Clark requested answers about how
conscription would impact his state and its efforts to raise troops. Initially, the states were
allowed to use militiamen to supplement low troop totals. Despite the large outpouring of
volunteers in the early months of the war, this eagerness to serve declined as the war continued.
States had a bigger role in enlistment before the implementation of federal conscription, which
explains Governor Clark’s concern regarding the new law. Some state governors, for example,
used this power to prevent their men from serving in the military by refusing to meet their quota.
In response, Secretary Randolph addressed Governor Clark’s concerns upon the changes
that conscription would bring to enlistment, enrollment, and military service. Randolph opened
his letter by explaining the changes to state quotas. The conscription act would “suspend calls on
the States for quotas.”8 Men between the ages of eighteen and thirty-five would then be eligible
for conscription. This age range, according to Secretary Randolph, was “assumed to be precisely
in the ratio of population.”9 This law also retained those currently in active service. Men that
were already enlisted in the military prior to April 16, 1862, had their terms of service extended.
This act sought to “fill up the regiments and companies with men liable to military service who
will be under the act, by replacing those men on service who will be exempt from age, with those
7
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not now on service.”10 Furthermore, the law intended to “keep full the existing corps to the
maximum allowed by law.”11 Following these changes, if the states did not have enough men in
their regiments, the Confederate War Department was “authorized” to “[raise and] to absorb the
material between the ages 18 and 35, the excess will be collected in Camps of Instruction,
disciplined, and brought into service.”12
Despite the law’s retention of men on active duty, it also discharged men outside of the
preferred age range of eighteen and thirty-five. These men would be discharged within ninety
days of April 16, 1862. According to Secretary Randolph, “the enrolment of Conscripts will be
made as soon as the requisite regulations can be prepared, in order to relieve the men now in
service who are over 35 years of age.”13 Those men raised by the states would be accepted and
“received on the same footing with other regiments already in the Confederate service.”14 Men in
active service, serving a twelve-month term, had “the right of re-organization, by election,” of
their regiments.15 Those serving terms of service longer or shorter than twelve months would
“remain in the service on their existing organizations.”16 Those men that had been discharged
based on their age would be allowed to volunteer to serve another term. These men would “be at
liberty to serve by voluntary enlistment, but not in lieu of Conscripts, except as substitutes.”17
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Randolph addressed volunteerism and the militia in his concluding remarks.
Volunteerism had not been suspended with the implementation of the conscription law. In
Randolph’s view, “Conscripts may volunteer in any company now in service.”18 Volunteers
would be treated according to existing laws, and they would receive the standard bounty since
“the war continues in force.”19 Since states were allowed to utilize their militiamen and units
before the passage of the conscription act, Randolph addressed the use of the militia. Militia
officers between the ages of eighteen and thirty-five would be “embraced by the Conscription
Act.”20 These men, “under existing laws, will be all liable to military duty under” the
conscription law. 21 These concluding remarks illustrate how components of military law that
predated conscription would still be used under the new conscription law. The Confederate War
Department tried to create a pool of men through selecting a suitable age range. While men
would be discharged based on age, they would still be able to volunteer. The quota system was
altered, and the militia would still be used for the sake of implementing conscription. Despite
their shortcomings, these initial policies of military manpower procurement would now work in
tandem with federal conscription.
In September 1862, the Confederate Congress amended the conscription law. President
Davis was again allowed to summon men to service for three-year terms. This call ordered white
male citizens between the ages of thirty-five and forty-five to be eligible unless they had been
legally exempt. An expanded age range aimed to increase the size of the military. Since this
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amended the existing law, those ranging in age of eighteen to forty-five were now fully eligible
unless legally exempt. The first call of troops targeted the older age range of thirty-five and
forty-five. Based on previously collected data, the Confederate War Department believed this
increase of the age range would enroll the appropriate number of men necessary to meet military
needs. This idea of expanding the age range also sought to create a more equitable distribution of
the requirement of service to the federal state across more citizens.
Filling existing battalions, regiments, and squadrons was paramount. As in the earlier
conscription act, a surplus of conscripted men would be “assigned to organizations formed from
each State” or “placed in new organizations to be officered by the State.”22 The president also
had the right to suspend the law in certain localities in the Confederacy if it was deemed
“impracticable to execute.”23 In the event that the president suspended the current conscription
law, men could still be mustered into service when applying earlier conscription laws.24 This
amendment allowed these troops to be used for federal purposes rather than for state defenses.
Conscripted men were to fill vacancies in the federal forces since federal forces were in dire need
of reinforcement. Once these vacancies were filled with conscripted men, the states were able to
use the surplus of enrolled men for state defense.
The Confederate Congress further amended the conscription act in October 1862. Passed
on October 8, 1862, this new amendment allowed the Confederate War Department to conscript
men into service even if they were located in a town, city, or county other than their legal place
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of residence. One tactic to evade the draft had been for men to leave town to avoid being
officially served their draft summons. Men felt they were not liable for service if they did not
formally or officially receive their summons. Now, enrollment officers were instructed to track
down eligible men for service in accordance with the Confederate War Department, and
conscript them. Men were subject to the conditions of the original law from April since men
would be subject to the law “wherever found.”25 Whether located “within the state or county of
their residence or not,” they were still subject to be “enrolled within the county and state of
which they may be residents.”26
The October 1862 amendment contained both similarities and differences from the one
passed in September. Unlike the earlier amendment, this law did not seek to extend a term of
service once a soldier’s present term had expired. The provision, used to extend terms of
service, would be applied to those completing service to their individual states rather than the
Confederate States. This amendment regarding term extensions does not address those in service
of the Confederate States. The amendment of October 1862 similarly addressed the right of
President Davis to suspend execution of the law in certain locations where Davis might “find it
impracticable to execute the act.”27 The amendment did not address if or how enrollment would
continue in the regions of suspension, while the amendment from September allowed President
Davis to receive troops for service despite the suspensions.
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In December 1862, the Conscription Bureau was created to oversee the operation of
conscription. With the use of the Bureau, the states were no longer responsible for recruitment
or organizing units for the Confederate military. This agency served as an extension of the
growing power of the Confederate federal government. The Bureau of Conscription oversaw the
operation of the conscription system. Historian Emory Thomas described the Conscription
Bureau as “kidnapers” or “press gangs” since their enforcement of conscription resulted in the
forceful impressment of men into the Confederate military.28 The Confederate War Department
had also given the Bureau of Conscription the authority to grant exemptions. These exemptions
sought to exempt workers within essential industries. Confederate government officials believed
the protection and preservation essential industries would shift the Confederate economy from
agrarian to industrial, but this transformation fell short of reaching this economic goal. Use of the
Bureau of Conscription surpassed its initial intended purpose. President Davis wanted a “plain
and simple method,” but this elaborate and forceful Bureau of Conscription transformed
conscription into a complicated, federally controlled and enforced policy.29
The Bureau established a hierarchy and an order of operation for conscription.
According to the law, the Bureau worked in conjunction with the Confederate War Department
in the “execution of such duties as may be assigned to it by the Secretary of War, under the acts
of Congress to provide further for the public defense, and to organize forces to serve during the
war.”30 Bureau leadership resided under a Chief of the Bureau who held the rank of brigadier
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general from the Confederate army. Under the chief, bureau structure included two assistants, up
to four additional subordinate officers, and three inspectors. This leadership was also restricted
to membership in the Confederate army. The legislation allowed President Davis to appoint
members to the Bureau’s leadership under the advisement or suggestion along with the
confirmation of the Confederate Congress.
These commanders needed to have the rank of colonel as they were in control of
conscription within local states with the approval of the Bureau of Conscription and the
Confederate Secretary of War. States also had commanders for their camps to train recruits,
enrolling officers in state congressional districts, sub-enrolling officers, and drillmasters. These
individuals were required to have certain ranks within the military. The composition of the state
organization and the number of officials within each state would be set by the Confederate
Secretary of War. Further instruction within the bill dictated the states’ use of assistant
quartermasters, and commissionaires for the establishment of camps of instruction. These
individuals, appointed for service in a state’s affairs regarding conscription, were then allowed to
select “suitable agents” to fill other internal vacancies.31 Once this bill made its way to the
Committee on Military Affairs, an amendment required appointments, for these positions to “be
taken from those not liable for military duty under the several acts of Congress in such case
made and provided.”32 This illustrates the complexity of conscription at various levels of federal
and state jurisdiction.
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Payment for these posts varied depending on the role within the Bureau of Conscription
or the state level appointment. For example, these officers holding these posts received pay and
allowances similarly to those serving in the cavalry. The Confederate Secretary of State was
further permitted to designate the compensation for commanders for the instructional camps,
enrollment officers, and additional employees of the Bureau of Conscription. Their payment
could not be more than was allowed based on the job they performed. The Bureau of
Conscription served as a means to oversee the operation of conscription while providing valuable
insight on its operation.
In the Confederacy’s initial conscription law, exemptions other than an age, race, and
citizenship were not stipulated. Starting in 1863, conscription policies in the South were
amended and altered to include exemptions for physical or mental impairments, occupations, and
religious belief. These exemptions were not perceived as controversial. Other exemptions for
slaveholders did create an outcry of unfairness. Confederate officials, military and government,
believed conscription had been opposed because it created an unfair system. A system of
exemptions sought to create a division between those capable of service and those unfit for duty.
Exemptions also served the practical purpose of ensuring that Southern society would continue
to function by keeping men in their professions. Removing men from certain jobs would disrupt
the normal operation of local communities or even the Confederacy as a whole.
Representative Hines Holt, Confederate House member from Georgia, introduced a bill
to exempt certain men from military service. According to the initial lines of this law, “certain
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persons” should “be exempt from military service.”33 Men could be deemed “unfit for service in
the field by reasons of bodily or mental incapacity” as determined by a surgeon of the
Confederate military. 34 If men were found to have “organic disease, or permanent disability” the
Congress ordered that these men “shall not be afterwards subject to be again examined and
enrolled.”35 To prevent fraud, surgeons were not allowed to examine men from their own
hometowns.
This law outlined the requirements for those serving in government posts and related
occupations. It also addressed those who had already volunteered for service. The Confederate
Vice President, officials in other branches of government, and officials in state government were
exempt. Employees of the postal service were also generally exempt, unless specifically declared
libale by the appropriate state-level laws.36 According to the law, all troops that had volunteered
since the passage of the initial conscription law in April of 1862 and those in active duty under
state authority would be exempt. They would remain exempt as long as they were not liable for
military duty as a conscript.37
Men working in the railroad industry, shipping or water travel, or related industries were
exempt. Those holding the title of president, superintendent, conductor, engineer, mechanic,
manager, station agent, chief clerk, or expert track hands would be exempt. The law outlined

33

Bill to Exempt Certain Persons from Military Duty, and to Repeal the Acts Heretofore Passed By Congress on the
Same Subject. Confederate States of America. House of Representatives. 1863.
34

Bill to Exempt Certain Persons from Military Duty.

35

Bill to Exempt Certain Persons from Military Duty.

36

Bill to Exempt Certain Persons from Military Duty, and to Repeal the Acts Heretofore Passed By Congress on the
Same Subject. Confederate States of America. House of Representatives. 1863.
37

Bill to Exempt Certain Persons from Military Duty.

65
certain conditions that would warrant the exemption for these posts. The law indicated that “no
President [sic] or conductor of any railroad company or railroad train, shall be exempted from
military service under this act, which such president or conductor shall fail, neglect or refuse to
furnish seats to such wounded or sick soldiers of the army as may desire transportation over such
railroad.”38 The law exempted captains, pilots, engineers that “actually and regularly engaged in
canal and river navigation.”39 Those working in this field were deemed essential, as was the case
with presidents, general superintendents, and operators of telegraphic companies.
Men working in newspaper publishing, hospitals and schools were exempt. Editors,
printers, engineers, and reporters were exempt. Upon swearing an oath, these men had to attest to
their “indispensable” role for the publication of a newspaper.40 Religious ministers “authorized
to preach according to the rules of his sect” and those who were “members of the society of
Friends, or the association of Dunkards, Nazarines [sic] or Menonists [sic]” that had “regular
membership” in their churches would likewise be exempt.41 The latter group’s exemption,
however, rested on their furnishing a substitute or paying “a tax of five hundred dollars each into
the public treasury.”42 Presidents and professors of colleges and seminaries would be exempt if
they held this position for two years prior to October 11, 1862. Superintendents, doctors and
nurses, and patients in mental health hospitals were exempt. Physicians who had been practicing
medicine for more than five years were exempt. Dentists were not initially exempt, but received
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exemptions in later amendments. Dentists pled to the Confederate Congress by arguing they
were specialized doctors, which should allow them to be exempt. Teachers, working at schools
for students that are “deaf, dumb, and blind,” were exempt.43
Artisans and mechanics were also exempt if they worked in factories for the manufacture
of weapons or munitions. These men had to be employed “by the several states or by contractors
to furnish the same to the several State governments.”44 These men would have to commit an
oath to writing, which would be filed with the Confederate Secretary of War. This oath attested
to their vital or “indispensable” role based on their skill and commitment to fulfilling their
contract obligations regarding production.45 Similarly, men working under the command of the
Secretary of the Navy producing “ships, gunboats, engines, sails or other articles necessary to the
public defence [sic]” were exempt.46 Managers and skilled workers in the lead, iron, coal, and
coke industries would receive the exemption, but unskilled “laborers, messengers and wagoners
[sic]” would not unless employed directly by the federal or state governments.47 If employees in
these industries wanted exemptions, the law required them to submit affidavits attesting that they
are “indispensable to such work, and that after diligent effort, they have been unable to procure
superintendents, mechanics, miners and colliers who have been discharged from the provisional
army, or who are no subject to military duty.”48
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The Confederate Secretary of War was authorized by the authority of the president of the
Confederacy to “exempt or detail from the Provisional Army, upon any terms or conditions he
may prescribe, such other persons as he may be satisfied, with the sanction of the President,
ought to be exempted or detailed.”49 This exemption was allowed only in districts that were “not
supplied with slave or white labor indispensable to the production of grain and provisions,
necessary for the support of the families of soldiers in the field; or persons indispensable for the
police of plantations cultivated exclusively by slave labor, and owned exclusively by minors
under the age of eighteen, lunatics, femes sole, or persons in the military or naval service.”50
Men that provided support to the military or public defense that was deemed in the “general vital
interests of the country” could be considered for exemption.51
These exemptions did not guarantee that a man would be exempt from service for the
duration of the conflict, for the exemption applied only while “the person is holding the office, or
engaged in the pursuit or occupation, by reason of which the exemption was granted.”52
Surviving records provide a window on those men who received exemptions. On November 3,
1864, D. L. Glen, a 46-year-old resident of Charleston, South Carolina, was relieved from
combat duty to serve as a clerk under the direction of G. I. Crafts. This term of service would
span until April 4, 1865, and Glen would need to apply for a renewal. Failure to renew this post
or report to the office for further service as a clerk meant that Glen would “be treated as a
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Deserter.”53 While this law provided exemptions of men from mandatory service, legislators
stated clearly that it did not seek to “discharge any one now in the military service of the
Confederate government.”54 This law applied to men between the ages of eighteen and forty-five
who were not currently serving. Men who had received exemptions previously would now be
eligible for the draft unless they also qualified for exemptions under the new legislation.55
In the South, the imposition of conscription further divided society for reasons of class
and race. In October of 1862, the Confederate Congress amended the existing draft law to
absolve slaveholders who owned more than twenty slaves. Advocates of this move envisioned it
as a security measure since it would allow greater supervision of slaves who remained in the
South. Additionally, the law exempted the oldest white owner or overseer in any area that had
“twenty negroes on two or more plantations, within five miles of each other, and each having
less than twenty negroes.”56 The owners of the plantation needed to prove that their overseer’s
duties were essential for the operation of the plantation, and they also needed to pay $500.00 to
the Confederate government to ensure the exemption. The law was further amended on February
17, 1864. Slaveholders were exempt for owning fifteen slaves, but they needed to sell their
surplus crops to the Confederate government in exchange for the exemption.
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These changes in the conscription laws ushered in waves of resistance by poor whites
since they could not receive a draft exemption for owning slaves. While the amendment’s initial
intention was to provide protection, it brought further resistance. Confederate infantryman Sam
Watkins wrote,
A law was made by the Confederate States Congress about this time allowing every
person who owned twenty negroes to go home. It gave us the blues; we wanted twenty
negroes. Negro property suddenly became very valuable, and there was raised the howl
of “rich man’s war, poor man’s fight.”57
The implication of the exemption for slaveholders further reinforced class differences in the
South. Many believed their forced participation in the slave patrols showed their bravery, but
also it demonstrated their ability to provide protection. Chandra Manning has illustrated the
sentiments of North Carolina residents who believed poor men should be allowed to protect their
families and direct interests since poor men’s families suffered in their absences.58 Another cause
of tension was the realization that the law made poor men engage in the fighting. The sentiment
was broadly shared since poor men believed they were the ones that “must fight, bleed, and even
die, for their ten [sic] negroes.”59
This amended act also created a deadline for volunteer enlistment and the process of
enrollment by enrollment officers. February 1, 1864 was the deadline for volunteering of those
previously exempt and those deemed liable for service based on existing law. Men who did not
volunteer and register by then were to “be considered as having renounced the privilege of
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volunteering, and held for assignment according to law.”60 Enrollment officers were instructed to
begin the process of enrollment and drafting. Men were allowed to select their companies of
service provided these companies did not reach the maximum amount of troops. When enrolling,
men would receive a certificate that gave them the ability to select their company. Men that did
not select their companies would be placed by the military. Enrollment officers would be able to
grant ten days of furlough before men reported for training at instruction camps. Men would
receive training at the camp in their respective states. Following training, men would be sent to
the companies in which they would serve. Enrollment officers would be under the supervision of
the Confederate Bureau of Conscription. The Bureau, rather than the Confederate War
Department, would ensure that the proper protocol and regulations were carried out by the
enrollment officers while ensuring the act was upheld.
In the Union, the Militia Act of 1862 proved ineffective in procuring proper totals of men
to perpetuate the war. A federally controlled system, enacted on March 3, 1863, created a more
elaborate system of enrollment.61 The Union Army’s conscripted population remained small, but
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this did not minimize resistance. Many in the Union responded and resisted the Militia Act of
1862 and the Enrollment Act of 1863. Both of these enactments created systems that fostered
inequality and created tensions among men. Monetary, religious, and class divisions fostered
these conditions for resistance. Resistance resulted once these systems of obligatory military
service created an environment of inequality that favored certain individuals over others, which
left some men at a disadvantage.
This national system of conscription in the Union created tensions between the rights of
states in contrast to the federal government. Fred Shannon explains the disparity between
Republican and Democratic Party leadership over national conscription. Shannon argues that
Republicans supported national conscription since it enabled the federal government to “hold
national control of recruiting merely as a threat to secure state action,” but Democrats rejected
national conscription for fear it would increase the power of the federal government and the
Lincoln administration’s power in the federal government.62 Writing several decades ago,
William Hesseltine illustrated the way in which this demonstrated the strength of Republican
leadership to compensate for the weaknesses within the Democratic Party. He noted that
President Lincoln could increase his power and the power of the federal government since
Democratic leadership, namely the leadership at the state level, proved weak.63 Shannon argues
that this national system of conscription, controlled federally, did not usurp the rights of the
states.64 Another mid-twentieth-century scholar, James G. Randall, noted that the Militia Act of
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1862 and the Enrollment Act of 1863 both threatened the rights of states since they represented
“a truly remarkable extension of executive power.”65
Members of Congress were divided between Republicans who supported national
conscription and Peace Democrats who opposed it. Republicans argued that national conscription
was within the rights granted to Congress and its powers to oversee state militias. They argued
that Congress, through the usage of a system of national conscription, possessed the authority to
use various means to wage war. Conscription, according to its supporters, created a democratic
system of enrollment to “spread the burdens of citizenship to all those who enjoyed its
benefits.”66 Opponents argued that national conscription was not within the confines of
Congressional power. They believed that “the proposed measure was one more step in a series of
political moves designed to aggrandize the power of the national government contrary to the
sensibilities of citizens and the rights of states.”67 Opponents argued that a system of national
conscription violated American ideals of individualism and freedom of choice. The national
conscription bill was introduced by Senator Henry Wilson, a Republican from Massachusetts,
and the exact authorship of the bill, though unknown, is attributed to him. Despite the debates
and divisions among the Congress, the Enrollment Act was signed by President Lincoln on
March 3, 1863.
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Despite its opponents, some members of Congress expressed the need to replenish the
Union Army in a new fashion. Others stressed the importance of quickly implementing
legislation to resupply the existing Union Army. Senator Henry Wilson believed that the solution
to replenishing the shrinking army rested in “enrolling and drafting the population of the country
under the constitutional authority [of Congress] to ‘raise and support armies.’”68 Representative
Abram Olin, a Republican from New York, supported the Enrollment Act because the Union
could not “await the slow process of voluntary enlistment.”69 According to Olin, the Militia Act
vested too much power in the hands of the states to cooperate with the federal government. The
Enrollment Act would create a system that would directly target the service of men without the
interference of states’ governors to manage, control, or oversee enrollment.
Democrats conceded that volunteerism diminished, but they argued this resulted from
men’s disapproval of the policies of Republican politicians. They cited the Emancipation
Proclamation, issued on January 1, 1863, as deterrent to enlistment. Representative Voorhees,
when asked why men failed to enlist in recent months, said, “this abolition policy” had
dampened the “loyal enthusiasm” of those who had rushed to volunteer under “a mistaken
confidence and reliance upon the good faith of this Administration, [that] can no longer be relied
on.”70 Senator Lazarus Powell, a Democrat from Kentucky, paired the Emancipation
Proclamation and declarations of martial law as the causes for a halt in volunteerism.
Republicans responded by accusing Democrats of treasonous activity to promote resistance and
non-compliance. Representative Aaron Sargent, a Republican from California, charged
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Copperheads with leading “ignorant supporters and constituencies to refrain from enlistments
and into an attitude of hostility to the [Lincoln] Administration that must cause glee in Jeff
Davis’s dominions and in hell itself.”71
Democrats questioned and criticized the legality of the Enrollment Act. They believed
Congress possessed the right to raise and supplies armies. Democrats, however, believed that
these armies could only be raised through the usage of state militias. Representative John Steele,
a Democrat from New York, charged that the Enrollment Act would “centralize power
unnecessarily” and that its passage would “alarm and distress people.”72 Ohio Democrat Chilton
White criticized the fact that national conscription minimized the power of the states and directly
placed men into service of the federal government while giving the president the authority to
oversee these forces. Even the enrollment process, as proposed by the Enrollment Act, placed
great power in the appointed provost marshals, who Clement Vallandigham, a Democrat from
Ohio, likened to governors of ancient Persia.73 To Ohio Democrat Samuel Cox, provost marshals
were “miserable inquisitors,” “sneaking spies,” and “pliant servitors of power.”74 These political
appointments, Democrats feared, would result in civil unrest, resistance, and more political
arrests.75

71

Congressional Globe, 37th Congress, III Sess., 1221.

72

Congressional Globe, 37th Congress, III Sess., 1264.

73

Congressional Globe, 37th Congress, III Sess., 1274.

74

Congressional Globe, 37th Congress, III Sess., 1269.

75

Rather than addressing these contentions of its illegality, Republican leaders continued the discussion of the
proposed legislation, which passed in March of 1863.

75
Put simply, the Union Enrollment Act created a system of manpower procurement
controlled by the federal government.76 The bill’s preamble spelled out Congressional
justifications for the dramatic departure of a local state controlled system. It laid a foundation for
the draft on the “insurrection and rebellion against the authority” of the Union by highlighting
the constitutional requirement “to guarantee to each State a republican form of government, and
to preserve the public tranquility.”77 These “high purposes” made the need for a military force
“indispensable” and “all persons ought willingly to contribute” to that effort. Indeed, the bill
proclaimed, “no service can be more praiseworthy and honorable than which is rendered for the
maintenance of the Constitution and Union” and for the “preservation of free government.”78
The initial sections of the act outlined who was eligible and who was exempt. It required
the participation of all men between the ages of twenty and thirty-five and all unmarried men
between thirty-five and forty-five. To define the draft pools, it tied eligibility to citizenship.
According to the law, “all able-bodied male citizens of the United States, and persons of foreign
birth who shall have declared an oath of their intention to become citizens” were liable for
service.79 The legislation established two classes of classification for men. The first class
consisted of unmarried and younger men. The other class contained additional men that would be
called only after all men of the first class had been called. Enrollment boards, composed of a
provost marshal, a surgeon, and two other individuals appointed by the president, would examine
and muster men into service. Provost marshals facilitated the draft by generating lists of eligible
76
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men in each of the newly drawn districts across the whole Union. Provost marshals, appointed
as a matter of party patronage, assumed the responsibility of drafting men, issuing draft
summonses, arresting deserters, and apprehending draft disruptors. Quotas in each district
differed based on state populations and by the number of men already serving on that state’s
behalf.80 The law allowed men to secure substitutes to serve in their place or to pay $300 as a
means to avoid service. The Enrollment Act did not address the structure of the military itself,
but it created the system to conscript additional men directly for federal use.
This law exempted those men who were “rejected physically and mentally” and deemed
“unfit for service.”81 The Vice President, judges in the federal courts, state governors, and heads
of executive departments within the government were also exempt. The law detailed additional
conditions that qualified men for an exemption. These sections captured the interdependencies of
family life:
Second, the only son liable to military duty of a widow dependent upon his labor for
support. Third, the only son of aged or infirm parent or parents dependent upon his labor
for support. Fourth, where there are two or more sons of aged or infirm parents subject to
draft, the father, or, if he be dead, the mother, may elect which son shall be exempt. Fifth,
the only brother of children not twelve years old, having neither father nor mother
dependent upon his labor for support. Sixth, the father of motherless children under
twelve years of age dependent upon his labor for support. Seventh, where there are a
father and sons in the same family and household, and two of them are in the military
service of the United States as non-commissioned officers, musicians, or privates the
residue of such family and household, no exceeding two, shall be exempt. And no
persons but such as are herein exempted shall be exempt.82
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Men that had been convicted of a felony were also exempt from service. Unlike the original
Confederate conscription law, the Union’s Enrollment Act outlined these exemptions.
The Enrollment Act created an elaborate bureaucratic system to administer conscription.
The United States was divided into districts, which included the District of Columbia. Each
territory in the United States would count as one or more districts. Under the advisement of the
United States President, congressional districts are the level of administration for conscription
policies. If states were not divided into appropriate districts, the United States President had the
authority to divide the state into districts that could feasibly enroll and conscript eligible men
into service. These districts were created for the “greater convenience in enrolling, calling out,
and organizing the national forces,” but these districts were also created to assist in the arrest of
deserters and those that aided the enemy.83
In 1864, the Confederate Congress added new exemptions to their conscription policies.
An Act to Provide for an Invalid Corps directly addressed those already enlisted in the military.
Officers, non-commissioned officers, musicians, sailors, and privates would be exempt from
further service if they “become disabled by wounds or other injuries received, or disease
contracted in the service of the Confederate States and in the line of duty.”84 These men would
be “retired or discharged,” but they would continue to receive their pay until the end of the war.85
Once these men qualified for this discharge from duty, they would be subject to an examination
at a medical examination board. If the board ruled them unfit for service, they would receive a
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certificate to attest to their “permanent disability.”86 This certificate would not excuse the man
from periodic medical examinations every six months. These examinations sought to ensure the
man was consistently unfit for service due to disease. This requirement, an order from the
Confederate Secretary of War, would ensure that these men were routinely checked. If the man
failed to submit to these periodic medical exams, the man “shall be dropped from said retired or
discharged list, and become liable to conscription under the terms of law, unless such failure
shall be caused by physical disability.”87 Men discharged for physical disabilities were not
required to submit to periodic medical exams. The physical disability must have made the man
unable to perform routine or normal duties for the military. This law noted that men would be
liable for service and “relieved from disability” if they are deemed “qualified to perform” by the
medical board of examiners.88
The Bureau of Conscription was used to increase the size of the military since the
Confederate military had declined in size. Available exemptions placed men into classes. Those
unable to receive exemptions resisted against conscription policies. The Bureau of Conscription
was still responsible for their role to conscript men into the military, but the Bureau was also
responsible to grant exemptions. Confederate government officials grew leery of the Bureau’s
ability to effectively oversee the operation of conscription since most of their efforts hurt
recruitment and enlistment for the Confederate military. Aggressive members of the Bureau
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found men and placed them into the military.89 The Southern populace detested the leaders
within the Bureau.90 During this period of draft calls in 1864, the Bureau granted so many
exemptions that further compromised the size of the military. Despite their objective to increase
the size of the Confederate military, historians have estimated that the size of the Confederate
military at this time was roughly one third of the size of the Union Army.91
The success of the Bureau relied on routine reports from the states to ensure conscription
functioned properly within the states, and those records provide valuable insight on its operation.
On August 22, 1864, Major Frank Clarke from the Office Commandant Conscript wrote a report
to Colonel John S. Scott of the 1st Louisiana Cavalry. Clarke was asked to provide a report of
conscription in the eastern region of Louisiana. According to Clarke, “the War Dept [sic] has
made the Bureau of Conscription the only channel through which all accessions to the army or
Navy must pass.”92 The Bureau and the chief of the Bureau have “the power” to determine “the
manner in which enlistments shall be conducted” regarding conscripts.93 The Bureau, according
to Clarke, was necessary since “irregularities have sprung up in the absences of competent
authority to check them, which now I am bound to correct” since “order and system will result,
which will restore and reduce the service of Conscription to the requirements of the War
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Department.”94 He cautioned against the improper enlistment of new recruits without proper
procedure. Clarke relayed that “no officer commanding shall accept or Muster in persons of
Conscript age unless such person shall first exhibit a certificate approved by an Enrolling officer
stating that he has volunteered and selected his company which company is allowed to receive
recruits.”95 He wanted to ensure that proper rules and regulations were upheld in conjunction
with the Bureau of Conscription.
Clarke, a representative of the Confederate War Department, sought to ensure the
adherence to the law. He requests a “list of recruits unlawfully Mustered into Companies not
entitled to receive them, which recruits I will take pleasure in transferring to the 1st LA Regt [sic]
or any other allowed to receive them.”96 Clarke, in referencing several general orders, seeks to
affirm to Scott that his companies would be filled as per their quota. He uses the language of
general orders to caution Scott’s actions in receiving troops “in violation of orders.”97 In his
effort to enforce the law, Clarke noted that he would “take pleasure in transferring” men into
their proper units.98 Clarke cautions Scott from accepting any more volunteers since these men
“should report to the Enrolling Officer” of the appropriate district for proper enrollment.99
As late as 1864, the Confederate government lacked a comprehensive system for
inspections in the military. The Adjutant and Inspector General Department, established in
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February of 1861, did not oversee the operation of the military. The Confederate State Army
Regulations, found in Article XXX of the Confederate State Army Regulations, “outlined
procedure for periodic inspections by company, regimental, and post commanders, and medical
officers in charge of hospitals.”100 Before the creation of a specific system for inspection,
inspections were conducted by “the staffs of army, corps, division, brigade, and departmental
commanders.”101 Different offices conducted inspections concerning various aspects of the
military. For example, quartermasters inspected field transportation and the Office of Inspector
General of Field Transportation oversaw their reports. For medical care and treatment, army
medical directors submitted reports to the Surgeon General’s Office for review. All inspection of
the artillery was conducted by Major General Benjamin Hunger, the Inspector of Ordinance and
Artillery, who had responsibility to “inspect and examine into all the establishments of the
Ordnance Department, and the Works of all Contractors for this Department.”102 General Samuel
Cooper, the Confederate Adjutant and Inspector General, wanted to create a separate inspection
bureau under his direction. In January 1864, Colonel Robert H. Chilton, Adjutant and Inspector
of the Army of Northern Virginia, wrote to General Cooper. In his dispatch to General Cooper,
Colonel Chilton noted the importance of regular communication regarding the status and
condition of troops and supplies. These reports, according to Colonel Chilton, could also reveal
any abuses that frustrated the operation of the military or its success in the field. Special Order
79 established the Inspection Branch of the Adjutant and Inspector General’s Office.
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General Order 42, issued in April of 1864, required monthly inspection reports. These
reports were “directed to discipline, drill, sanitary conditions, staff officer efficiency, and
distribution and use of supplies.”103 Inspection reports had been conducted before the creation of
the Inspection Branch, but the Inspection Branch required routine reports to ensure the most
current information regarding morale, training, health, and supplies of the troops. In a typical
report before the new system, Colonel W. C. Walker wrote on December 12, 1863 about the
conditions of the 4th Brigade. According to Walker’s report, the “character of the troops [was]
good with proper discipline and drill will make good soldiers.”104 Later reports addressed “all
aspects of operation in a particular area, money and property accounts of disbursing officers, care
of public property, collection of the tax in kind, authority under which men were detailed,
effectiveness of conscription, management of hospitals, and the status of depots.”105 These
reports could reveal problems, limitations, or concerns regarding a wide variety of issues. Upon
seeing problems in a timely manner, changes could be implemented. All information would now
be compiled to a single report. Reports also detailed if the officers’ paperwork was in good order,
but it also detailed the effectiveness of the officers.
The Confederate War Department, in conjunction with the Confederate Army, issued a
circular to give instruction regarding inspections. This circular cautioned that too many
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inspections might “harass the troops.”106 Subordinate inspectors would provide reports on the
tenth and twentieth of each month, but these official reports could be supplemented with
“personal inspections” that would provide “any remarks deemed necessary for more full
explanation of the reports forwarded.”107 In addition to conducting reports, the assigned
inspectors were responsible for distributing the most recent general orders, evaluating the reports
they received, making copies of the reports, and retaining all reports.108 Inspectors would
“consider themselves upon duty at all times, reporting every irregularity of whatever nature.”109
Allegations of negligence and improper conduct were to be reported, and reports were to “name
all officers who [were] habitually intemperate, neglectful of duty, or grossly unmilitary or
ignorant to their duties.”110 Upon making their inspections, inspectors were advised to offer
suggestions for improvements.
Despite their best efforts to enlarge the size of the military through draft calls, the Bureau
was unable to compensate for the shrinking size of the military. Desertions presented a
significant cause for the shrinking size of the military. To offset this issue, the Bureau sought to
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use the draft to supplement deserters’ places in the Confederate military. The Bureau of
Conscription had received updated totals of the military force that enabled them to see the
dwindling troop totals. This state of affairs reflected broader problems across the Confederacy.
By the later years of the war, average Southerners had begun to question the actions of their
government and lose faith that the war could be won. Despite the efforts by the Confederate
military to improve the quality and condition of the military, many disbelieved the government
could meet its objectives to win the war. Resistance efforts targeted the government since people
saw the government as the source of their despair. The government was also targeted for its
unpopular policies, which included conscription. During the last months of 1864, Southerners
illustrated their loss of hope. Soldiers deserted the Confederate military in large number. Most
went home to be reunited with their families. Because of their inability to increase the size of the
military, the Confederate Congress disbanded the Bureau of Conscription in 1865.
The Enrollment Act in the Union was amended in 1864, altering policies concerning
bounties, quotas, enrollment board membership, substitutes, draft law violations, and African
American troops. According to the amended legislation, President Lincoln had the ability to call
“for any number of men as volunteers” for terms of one, two, or three years when “the public
exigencies may require.”111 He also could draft men “at his discretion.”112 Volunteers were to be
credited toward the quota based on the residence in a “town, township, ward of a city, precinct,
or election district, or county.”113 This enabled draftees to count toward the quota required by the
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federal government. Substitutes would also count toward this total. Men were authorized and
allowed to furnish substitutes when a quota was not met, a policy that provided an incentive
furnish substitutes to benefit the community. Once a quota was filled, a draft call stopped. This
meant that fewer men would be liable to anticipate being conscripted into service. The
amendment authorized the president to call for a draft within fifty days if a township, ward, city,
or county had not enrolled the appropriate number of men. If the quota was still not met after the
issuance of a draft, the government would not accept commutation to absolve men from
“personal obligation to perform military service.”114
The amendment outlined the amount of bounties to be paid for volunteers. Men received
one hundred dollars for each year they had enlisted to serve. This money would be paid in three
installments. Men would receive the first third at the time of their enlistment, the second third
once they served a half of their term of service, and the final installment when the term was
completed. In the event of a man’s death, the unpaid amount of the bounty would be paid to his
widow or children. If the man was unmarried or did not have children, the money was to be paid
to his mother provided she was a widow.
Policies also laid out the responsibilities of recruiting agents and provost marshals. With
the intent of encouraging enlistment, recruiting agents were allowed “into any of the states
declared to be in rebellion” excluding the states of Arkansas, Tennessee, and Louisiana.115
Recruits were to be credited “to the state, and the respective subdivisions thereof, which may
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procure the enlistment.”116 If recruited troops were not able to fill the quotas set by the
government, provost marshals were instructed to create lists of draft eligible men per district,
township, and city. These lists were to take into account the men enlisted in the navy. Provost
marshals were charged with creating complete and current lists to ensure that their lists reflected
those retained by the provost marshal general. Men could still volunteer once the lists were made
but before the draft was instituted. If the amount of volunteers and conscripted men still did not
fill the government’s quota, another draft call would be issued for that town, township, or city.
Men were able to furnish a substitute to be personally exempt from service “not exceeding the
time for which such substitute shall have been accepted.”117
Boards of enrollment assisted provost marshals in the process since they also supplied
lists of eligible men. Under the amended law, an enrollment board could enroll eligible men
while omitting those not suited for service. If men furnished a substitute, that man would be
liable for service in due time once their substitute’s term ended. Enrollment board members,
which included clerks, surgeons, and provost marshals, were unable to legally assist men in
acquiring replacements. If members of enrollment boards aided in the procurement of a
substitute, they would be charged with a misdemeanor. They were then liable for a prison
sentence as punishment for their involvement in such illegal acts. After terms of service had
expired, a currently enlisted soldier who had served more than a year could serve as a substitute
“in the troops of the State in which he enlisted.”118 If men paid the commutation fee, they would
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be exempt only from the present draft call. They would be liable for future draft calls since their
name would remain on the lists produced by the enrollment board. The exemption from the
present draft call lasted only one year if men paid for substitutes. Veterans of the military, which
had not been in active duty for the last two years, were also placed on the lists. The amended law
further ordered that men be placed on the lists if they had been previously exempt once the
township, district, or precinct had met their quota. Men’s names would be omitted once they
were older than forty-five. Men born outside the United States were exempt “on account of
alienage.”119 If men of foreign birth had participated in elections in state or territory elections or
held local office within the United States, they would be eligible. Amendments in this law sought
to create comprehensive lists of men who were actually eligible to ensure the ease of a draft
when the need arose.
Provisions within the Enrollment Act criminalized resistance to conscription. General
Order Number 38 included additional provisions to punish resistance against conscription.
Despite these laws, resistance occurred throughout the Union. The Enrollment Act prohibited
direct resistance to the enrollment process, but it also prohibited people from advising other men
about resistance. Assaulting officers was also prohibited. General Order 38, issued just weeks
after the Enrollment Act, criminalized actions that would aid the Confederacy by hurting or
hampering the Union’s cause. These actions, for example, included pro-Confederate sentiments
that would inspire men toward non-compliance.120
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The Act to Further Regulate and Provide for the Enrolling and Calling Out the National
Forces also addressed criminal behavior regarding the interruption of conscription. Accordingly,
it prescribed punishments for,
any person who shall forcibly resist or oppose any enrolment, or who shall incite,
counsel, encourage, or who shall conspire or confederate with any other person or
persons forcibly to resist or oppose any such enrolment, who shall aid or assist, obstruct,
hinder, impede, or threaten any officer or other person employed in making or in abiding
to make such enrolment, or employed in the performance, or in aiding in the performance
of any service in any way relating thereto, or in arresting or aiding to arrest any spy or
deserter from the military service of the United States.121
This section drew on similar provisions in the Enrollment Act and General Order 38, but the use
of the word “forcibly” was a significant addition to the amended law. This word specifically
addressed violent resistance to the conscription process or toward enrollment officers who
oversaw conscription. Under the amendment, punishment would consist of a prison sentence of
no more than five years or a fine up to five thousand dollars. If an officer was killed, offenders
would be charged with murder. These cases were to be tried in circuit courts of the United States
for the district that the offense took place. This crime was punishable by death. Additionally,
“nothing in this section contained shall be construed to relieve the party offending from liability,
under proper indictment or process, for any crime against the laws of a state, committed by him
while violating the provisions of this section.”122 The amendment addressed crimes that were
perpetrated by men by using the pronoun “him” in this section. The Enrollment Act and General
Order 38 use gender neutral language when describing offenders.
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This amendment, like the Militia Act of 1862, addressed the service of African
Americans. The Militia Act of 1862 contained a specific section pertaining to African American
soldiers, but the Enrollment Act contained no such provisions. Under the Enrollment Act,
conscription fell on citizens or those who had begun the process of naturalization. The amended
law stated “that all able bodied colored persons, between the ages of twenty and forty-five,
resident in the United States, shall be enrolled according to the provisions of this act, and of the
act to which this is an amendment, and form part of the national forces.”123 The amended law
used the word “resident” rather than “citizen,” which was used in other provisions in the
Enrollment Act or its amendment. According to the amendment, slaves could be “drafted or
mustered” into the service of national forces of the United States.124 Masters of these drafted
slaves were to receive a certificate “thereupon such slave shall be free; and the bounty of one
hundred dollars, now payable by law for each drafted man, shall be paid to the person to whom
such drafted person was owing services or labor at the time of his muster into the service of the
United States.”125 This implicit emancipation raised obvious questions for loyal Unionist
slaveholders, and the law addressed this potential problem by empowering the Secretary of War
to appoint commissions in all slave states represented in the United States Congress. These
commissions could “award to each loyal person to whom a colored volunteer may owe service a
just compensation, not exceeding three hundred dollars, for each such colored volunteer, payable
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out of the fund derived from commutations, and every such colored on being mustered into the
service shall be free.”126
This amended law specifically addressed how African American enrollees would enter
the military. African American soldiers would receive the same compensation and bounties as
white soldiers, and they would count towards quotas. Nevertheless, they would not serve with
white regiments from the states. Rather, “men of color, drafted or enlisted, or who may volunteer
into the military service, while they shall be credited on the quotas of the several states, or
subdivisions of states, wherein they are respectfully drafted, enlisted, or shall volunteer, shall not
be assigned as state troops, but shall be mustered into regiments or companies as United States
colored troops.”127 In other words, African American soldiers were to fill and serve in federal
companies rather than state service. Under the amended law, military service granted freedom
for slaves, and it became an equalizer for male citizens, immigrants who sought citizenship, and
emancipated slaves.
In March 1865, the Provost Marshal General’s Office printed a circular to detail the
changes and amendments to the earlier Enrollment Acts. Several of these amended sections
addressed quotas, enrollment, and substitutes. The circular outlined punishments for enrolling
men not suitable for service and for men who intentionally violated the law. The amendment also
limited the length of a deferment for those who paid the commutation fee. Initially, under the
Enrollment Act of 1863, men would be exempt indefinitely, but the amendment limited
deferments to a year after paying the fee.
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The March amendment of the Enrollment Act specifically addressed the quotas and lists
as provided by the provost marshals. Even before the federal government implemented a
federally controlled system, states were issued quotas of men to muster based on a state’s
population. Militiamen were to be used to fill the quotas if volunteerism did not supply this
designated total. Violations took place since certain state governors resisted the quota by
intentionally not enrolling men to meet the state’s total. Other states had to offer larger signing
bounties if men would volunteer to fight in a state other than that of their residency. The new
language sought to deal with these problems. If enrollment had been altered or if districts were
modified, the quotas of the districts would be “adjusted or apportioned” before names had been
drawn for the draft.128 This flexibility allowed the enrolling officers to be held to new
requirements for the men they were responsible to enroll. The amendment also allowed the
districts and sub-districts to be credited for all men “during the present rebellion, for any period
of service of not less than three months, calculating the number of days for when such service
was furnished, and reducing the same to years.”129 This change likely sought to eliminate the
contention between the states and the federal government regarding the requirements of the
federally controlled Enrollment Act.
This amendment created an explanation of the conditions to furnish a substitute
appropriately. According to the amendment,
That in every case where a substitute is furnished to take the place of an enrolled or
drafted man, and it is shown by evidence that shall be satisfactory of War that such
substitute was, at the time, of his enlistment, known by the party furnishing him to be
The Amended Enrollment Act; Regulations for Enrollment – Drafting and Acceptance of Substitutes. US War
Department. Provost Marshal General’s Office. March 12, 1865. Circular No. 5. War of the Rebellion, Series III, IV,
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non- compos mentis, or in a condition of intoxication, or under conviction or incitement
for any offense of the grade of felony at the common law, or to have been guilty of a
previous act of desertion unsatisfied by pardon or punishment, or, by reason of any
existing infirmity or ailment, physically incapable of performing the ordinary duties of a
soldier in actual service in the ranks, or minor between the ages of sixteen and eighteen
years, without the consent of his parent or guardian, or a minor under the age of sixteen
years, it shall be the duty of the Provost-Marshal-General, on advice of the fact, to report
the same to the provost-marshal of the proper district; and if such person so enlisted and
incapable shall have been, since the passage of this act, mustered into the service as a
substitute for a person liable to draft and not actually drafted, the name of the person so
liable who furnished such substitute shall be again placed on the list, and he shall be
subject to draft thereafter as though no such substitute had been furnished by him.130
Provost marshals were to inform men if their substitutes were not suitable to serve as a
substitute. This amendment indicated that an enrollee would “stand in the same relation and be
subject to the same liability as before the acceptance of such substitute” if the substitute was not
suitable or eligible for service.131
Substitutes were a contentious aspect of conscription laws in both the Union and
Confederacy. Substitutes were costly, which prevented most drafted men from furnishing
replacements. Substitutes were also abused since most turned into bounty jumpers. Bounty
jumpers would agree to serve as a substitute for a drafted man then go through the process of
enrollment. Once they collected their money for service as a substitute, and their money from the
United States military for enlisting, some substitutes would desert service to volunteer to be
another man’s substitute. This quest for financial gain had significant ramifications for the Union
military. Because of this issue of bounty jumping, the amendment further indicated that
substitutes would not be received for service if they were deemed deserters.
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In addressing substitutes, the March amendment described the requirements for men to
serve as substitutes. Only those men who had not been drafted themselves could serve as a
substitute. They would be allowed to serve for a term of three years as a substitute provided the
service was “not exceeding the time for which such substitute shall have been mustered into the
service.”132 The Secretary of War would become involved if a substitute deserted. If the man for
whom the substitute was serving aided in the desertion of the substitute, “then such person shall
be immediately placed in the army, and shall serve for the period for which he was liable to draft,
such service to commence at the date of the desertion of the substitute.”133
Substitute brokers were addressed in this amendment since their actions could be seen as
a violation of enrollment policies and procedures. Brokers would be punished for allowing a man
to furnish a substitute who were deemed “insane,” convicted of crimes, or waiting judgment for a
felony charge. Substitutes, by law, could not report intoxicated. The Enrollment Act required the
service of men between the ages of twenty and forty-five. Despite this age designation, substitute
brokers were able to use minors as substitutes. Minors between the ages of sixteen and eighteen
were allowed to serve as substitutes provided the substitute brokers had received the permission
of the minor’s guardian or parents. Young men under the age of sixteen were disqualified. The
law also targeted brokers who would “defraud or illegally deprive any volunteer or substitute of
any portion of the State, local, or United States bounty to which he may be entitled.”134
Failure to comply with these conditions would result in a fine not exceeding $1,000 or a
prison sentence of no more than two years but not less than three months. This section of the
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amendment sought to eliminate fraud in regard to the action of brokers, but it also sought to
ensure that suitable men were enrolled into the service of the United States. Punishments would
be given to for those that enrolled minors (without permission from a guardian or parent), men
that were intoxicated, deserters, or a man that was deemed insane. Provost marshals, if it was
proven they knowingly enrolled unsuitable men, would be court martialed. If convicted, they
would be dishonorably discharged from the United States military.
In addition to dealing with substitutes, the amended law outlined new measures for
deserters. Punishments for desertion now included the revocation of citizenship. The amendment
stated that “in addition to the other lawful penalties of the crime of desertion from the military or
naval service,” men would receive further punishment for failure to report for service within
sixty days of the issuance of this amendment.135 Deserters were also unable to hold any public
office “of trust or profit under the United States” following the war.136 Deserters would then be
prevented from “exercising any rights of citizens thereof,” which included obtaining
citizenship.137 The law also addressed the men who purposefully left the boundaries of the Union
to evade the draft. These men were to be punished for evading. President Lincoln was allowed to
issue a notification or proclamation to allow readmission for those deserters who returned to
service within sixty days. These men “shall be pardoned on condition of returning to their
regiments and companies” to serve “a period of time equal to their original term of
enlistment.”138
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In a July 1863 letter to General Reuben Davis, Jefferson Davis addressed the substitute
policy that had been used within the Confederate military. Davis wrote,
The measure of substitution has done much harm and been prolific of crime, but it has to
a great extent exhausted itself and has been controlled by regulations which the law
authorized the War Dept. [sic] to make, and which the experience of the war has
indicated as proper. If you will scan the classes exempted you will probably agree that
but few men could be taken permanently from the interests and public duties for which
the exemption provides. They may generally enter organizations for local defense and if
they will not do so may be compelled to serve for a short time as Militia. The necessity is
at hand and promptitude is as important as energy. The exempts have been urged to
organize under the law for local defense and the States have been called on to furnish
each, from men not subject to conscription, a quota of men militia, or local defense. If
complied with the force will be had promptly.139
In responding the public outcry regarding the substitution policy, the Confederate Congress
eliminated the usage of substitutes on December 28, 1863.140
The Confederate Congress prohibited men from fostering substitutes if they were
conscripted, but also prohibited the Confederate military from “receiving, enlisting, or enrolling
[sic]” substitutes into the Confederate military.141 This measure was deemed necessary since the
war “requires the aid of all who are able to bear arms.”142 The act was directed toward those who
were otherwise able to serve. If a man had fostered a substitute, and was deemed unfit for
service, he would still not be liable for service. Much to the dismay of the able-bodied men, they
would be summoned first for the next round of conscription. Those with the financial means to
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foster a substitute would not be allowed to evade service since they would be “on the same
footing with all others hitherto held liable by Acts of Congress.”143 The act did provide for
exemptions in certain cases, but “all exemptions heretofore granted [were] subject to
revision.”144 The Confederate Bureau of Conscription would be used to ensure exemptions were
proper while revoking improper exemptions.
Federal conscription was implemented in the Union and Confederacy once volunteerism
and the militia system failed to muster in the requisite amount of men into the military. As the
war continued, both systems of conscription changed to curtail resistance. These changes also
expanded the pool of available men. Despite deferments and exemptions, the Union and
Confederate militaries needed to determine which men should be drafted. Both militaries made a
concerted effort to conscript men into federal service without posing a great deal of disruption to
life on the home front. These efforts did highlight the glaring divide of class and race. Federal
conscription also altered definitions of citizenship and the responsibilities of men to the federal
state. Opponents of conscription questioned the growing power of the federal state at the expense
of the local states. Substitutions, commutations, exemptions, and deferments sought to make
conscription fairer among the male population. Despite these efforts, opponents viewed
conscription as an unequal system that privileged the wealthy. These federal systems,
implemented to compensate for the shortcomings of militia laws, created their own set of
problems.
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Chapter 3
LEGAL CHALLENGES AND CONSCRIPT REQUIREMENTS ACCORDING TO THE
LAW

This chapter addresses legal challenges that tested the boundaries of conscription law.
Such protests took many forms. For instance, being absent at the time a draft summons was
issued provided a non-violent means of protest that allowed men to use the law to their
advantage. Another avenue involved concerted efforts to seek legal counsel, as a remarkable
group of Confederate men did. In the Union, other enrollees challenged conscription policies as
being inconsistent with their legal or political rights. Notions of citizenship and freedom caused
men to question Congress’s right to conscript men for mandatory federal military service. Acts
of defiance did not go unnoticed, and protesters faced military tribunals, long stints in prison,
seizure of possessions, and legal challenges to exemptions. Ironically, legal challenges proved to
be a successful way for the governments of the respective belligerents to reaffirm their ability to
conscript men for service. Despite valiant attempts, most draftees had limited success in
challenging or opposing conscription through legal means. Unlike others that outwardly defied
the laws, these worked through the courts and other legal forums. While these legal challenges
represent a significant method used to undermine the draft, these cases mostly demonstrate how
court decisions only reinforced conscription in both the North and South.
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Before examining legal challenges during the war, it is important to address the matter of
basic citizenship, especially for immigrants. The Union and Confederacy had different legal
criteria to define eligibility for the federal draft. In the Confederate States, only white male
citizens were eligible for conscription. In Article 1, Section 2, the Confederate Constitution
outlined citizenship in relation to voting. According to this section, voting was not permitted for
those “of foreign birth.”1 In the Union, however, immigrants who had begun the process of
naturalization were eligible for conscription. The naturalization process, having three phases
with time allocated between each step, allowed men to earn citizenship through the completion
of each phase. The phases included the declaration of intention, petition, and final oath. Men
would be eligible for conscription even if they had only completed that first step of
naturalization. As a result, the Union drafted non-citizens into the military, a fact that raised
thorny issues about questions of military obligation.
Records for exploring citizenship and military service can sometimes prove problematic.
For example, regional archives in the state of Illinois have separate record series called
Naturalization Records of Soldiers and Minors. These records, maintained for each county
within the state, contain entries of men who made their intentions of citizenship known to a
variety of courts within each county. Men could have used the city, county, and federal courts to
go through the process of naturalization. Veterans are noted for receiving citizenship through
their military service. Such records also track minors who sought citizenship without parental
consent. Men were not required to complete each of the phases of naturalization in a single court
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system or even in a single state. Due to this process, locating all three steps of naturalization for
any particular individual proves to be difficult.2
The Civil War ushered in new powers of the federal state through expanding the authority
to conscript men directly for federal use. Such a momentous change occurred at a time when
ideas about liberty and the social contract had become widespread. Steeped in such notions,
draftees faced a choice about whether they would comply with these new requirements of their
state, a choice that raises central questions about military service and consent. Legal and political
historians have often addressed consent theory in national states that are “democratic, ‘social
contract’ nations.”3 As legal historian Peter Karsten has noted, “the [consent] theory is that
young men, conscious of the freedom and rights they possess in democratic societies will freely
consent to military service with a sense of political obligation.”4 This obligation is viewed
through ideas of citizenship. According to Karsten,
citizenship is not deemed necessary for such a sense of obligation, it seems, for,
according to one recent study of draft laws, ‘draft liability has not been a special
obligation of ‘citizens,’ but an obligation of persons who have chosen to live within the
territory and jurisdiction of the United States.’”5
While Karsten discussed national obligations as a while, the sectional conflicts of the Civil War
complicate this picture. The Union and Confederate militaries had differing views about the
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military obligations of residents. In the North, those working through the naturalization process
were liable. This notion of obligation made those who immigrated to the United States eligible
for military service since they chose to reside in the United States and abide by its laws. Indeed,
documents associated with the process of naturalization addressed the renunciation of allegiance
to foreign leaders. Naturalization forms demanded that the individual “solemnly swear, in the
presence of Almighty God, that I will support the Constitution of the United States, and that I do
absolutely and entirely renounce and abjure all allegiance and fidelity to every foreign prince,
potentate, state or sovereignty.”6 Other naturalization documents, Soldier’s and Minors record,
require men to have “behaved himself as a man of good moral character, and appears to be
attached to the principles contained in the Constitution of the United States, and well disposed
[sic] to the good order, well-being and happiness of the same.”7
The concept of citizenship being related to state residence could be seen through the ways
that men identified themselves. Military units, even if they were under federal control, were
organized by state. The states also raised units to meet federal quotas. For example, a man in
Illinois may have served in the 102 IL US INF or the 6 IL US CAV, units raised in the state of
Illinois but bound for federal use. Most troops, in both the Union and Confederacy, identified
themselves as residents of their states before claiming United States citizenship. This local
mentality resulted from the organization of these units. Most men knew each other, enlisted
together, or lived near each other. Units were raised within a certain geographic region in the
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state. These commonalities allowed men to preferentially identify with their state residency
rather than their United States citizenship.8
The Confederate States of America had a similar understanding of citizenship. Notions
of citizenship, either state or national, depended upon if a man served in either the state militia or
the Confederate military.9 Men believed their national citizenship to the Confederate States of
America was secondary and subservient to their state citizenship. The Confederate Congress
realized the problems with citizenship and worked toward legislation that would address
naturalization. The Army Naturalization Act of 1861 was enacted to grant citizenship for
unnaturalized soldiers. According to this act, non-citizens serving in the military would “be
under the protection of the Confederate States as fully as if he were a citizen thereof” and the
man would “thereby be entitled to all the rights and privileges of a citizen of said State of the
Confederate States upon taking an oath to support the Constitution of such State.”10 In order to
be eligible, men were to select a state in which to receive citizenship as they also renounced all
former allegiance to another nation. The Confederate Secretary of War was responsible for
supplying forms for the men’s oath, and informing men of any changes to regulations regarding
this act.11 Because of these constructs of citizenship, recruitment efforts were mostly

Paddy Griffith described the localized organization of regiments and companies. As Griffith explained, “There
were major differences at various times and places, including a provision for extra sub-units to be added if additional
recruits were available,” Paddy Griffith, Battle Tactics of the Civil War (New Haven: Yale University Press, 1989),
91. Griffith uses the examples of the 36th Indiana and 14th Indiana to show the lack of “universally standardized”
regulations.
8

Robert Carlson, “Breach of Faith: Conscription in Confederate Georgia” (PhD Diss., Valdosta State University,
2009), 86.
9

10

Chapter XXXVII. An Act to Establish A Uniform Rule of Naturalization For Persons Enlisted in the Armies of
the Confederate States of America. August 22, 1861.
11

An Act to Establish A Uniform Rule of Naturalization For Persons Enlisted in the Armies of the Confederate
States of America.

102
unsuccessful since men believed in the primary service of their local state before service to the
federal state.
To complicate ideas of citizenship further, the Union enrollment acts of 1864 and 1865
were amended to address citizenship. According to Section 18 of the Enrollment Act of 1864,
no person of foreign birth shall, on account of alienage, be exempted from enrolment or
draft under the provisions of this act. Or the act to which it is an amendment, who has at
any time assumed the rights of a citizen by voting at any election held under authority of
the laws of any state or territory, or of the United States.12
The Enrollment Act of 1865 used loss of citizenship as a potential punishment for lawless
behavior in Section 21. In addition to other penalties, deserters who did not return to service or
report themselves to authorities would “be deemed and taken to have voluntarily relinquished
and forfeited their rights or [sic] citizenship and their rights to become citizens.”13 Loss of
citizenship would result in the inability to hold any office “of trust or profit under the United
States, or of exercising any rights of citizens thereof.”14 Earlier conscription laws set a time
frame of ten days absence for men to be deemed deserters. In this new law, that time frame was
expanded to sixty days. Despite harsh penalties regarding citizenship, the 1865 amendments did
provide provisions for clemency. Citizenship would not be rescinded provided the man served a
term of service upon his return into active duty. This law targeted those men that had deliberately
“[intended] to avoid any draft into the military service” through leaving active duty or “[going]
beyond the limits of the United States.”15
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On August 8, 1862, a group of southerners submitted a petition to show disapproval of
their new nation’s conscription policies. Their counsel, John H. Gilmer, sent the document to the
Confederate Congress, noting that all of the supplicants were exempt since they were either
“over the age of thirty-five, or under the age of eighteen.”16 These men were further described as
those that “belong to companies mustered and received in service for twelve months, some of
whom re-enlisted for the war previous to the 16th day of April, 1862, and others who have not reenlisted; some who have received the bounty money, and others who have not received it.”17
Seeking to establish their loyalty to the original cause, the petitioners noted that they had
volunteered at a time when “the Confederacy were darkened and being overshadowed by a series
of mishaps, blunders, and military misadventure.”18 According to the petition, “the cause so dear
to every true and brave Southerner was, to all outward appearances, waning, and needed renewed
energies and unmistakable popular manifestations of personal bravery and individual services.”19
To this call for renewed sacrifices, the petitioners had “promptly responded.”20
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The petitioners claimed that their service, and re-enlistment in some cases, took place
without the knowledge of the passage of the Conscription Act. Prior to the passage of
conscription, southern men thought that the Confederate government and military could “rest its
sustaining reliance on the untrammeled free will and high spirit of the Southern people to be
called forth, organized, and put into action under their respective State organizations.”21
Conscription illustrated a vast change in the power of the federal government since it expanded
federal power at the expense of the states. The service of the petitioners sought to support the
rights of states, but their states were minimized through the growing strength of the federal
Confederate government to conscript men directly into federal service. This conscription
required service, but further caused disapproval of the petitioners since this mandatory service
increased the role of the federal government. According to the petition, the petitioners believed
the Confederate government “[claimed] to rest as a basis on the abnegation of the cherished
principle of State sovereignty and individual freedom of will” since the petitioners and other
residents of the Confederacy “regarded the cardinal principal of individual, personal liberty and
unquestioned State sovereignty as they keynote to the existing revolution.”22
Objection to conscription, in these men’s views, dealt with the concepts of freedom and
free choice. The petitioners claimed that their service symbolized the “fight as freemen in the
army of freemen.”23 These men believed that freedom and liberty were entitlements. The federal
government and Confederate military, according to the petitioners, had undermined their
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“birthrights” while it took the petitioners’ “honor and manhood” for granted.24 Their military
service, before the passage of conscription, was an agreement with the government that the
Confederate Congress would uphold men’s rights. This agreement was violated through the
passage of compulsory conscription since conscription forced service. This forced service
undermined the freedom of men to make their own decisions regarding military service to fight.
This petition was raised because of the implementation of conscription. Had a voluntary army
under state control continued, they argued, “not one of your petitioners would have
complained.”25 The root of their displeasure with conscription rested on the fact that the
petitioners had willingly re-enlisted. This re-enlistment allowed the men to “[enter] into a
contract with the Confederate States, which they had no right to suspect would ever be violated
by that high-contracting party.”26 These petitioners called the Conscription Act a piece of
“coercive legislation” since it made “every male citizen with the prescribed ages (with a few
excepted cause) immediately and entirely for the control of State action, and placed them at the
disposal of the President during the war.”27
These petition questioned the requirements of the law, but it also questioned the system
under which the Conscription Law was created. According to the petitioners, the law was
“unqualified and unaccompanied” while working among the Southern states.28 This law was
written to provide “certain qualifications, restrictions, and conditions” in order for the Southern
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states to support the law.29 The petition cited the section of the Conscription Act that described
the age requirements and the organization of the military. The core of the petition involved their
terms of service since they were set to expire. These terms, according to the petition, “were
plain, unequivocal and mandatory. Common sense—universal public opinion, concurring
military, popular and official sentiment, thus understood, accepted and adopted the law.”30
Conscription was described as “a painful instance of plain, palpable and dangerous infraction of
the constitutional guaranties and vested rights of your petitioners, as declared by your honorable
body.”31 The implementation of conscription “took the country and army by surprise” as it “fell
as a death knell upon the assured expectations of [the] petitioners.”32 The petitioners saw the
conscription act as an expansion of “Executive and ministerial power” since it posed “legislative
encroachments on the chartered rights and constitutional privileges of the people.”33 This
expansion of federal power “revoked and annulled the act of their volunteering” since it stopped
relying on volunteerism while “indiscriminately” requiring the service of men.34 The
Conscription Act did place some restrictions based on age since “it might claim, demand, and
impress” those between the age of eighteen and thirty-five while it “discarded” men beyond this
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age range.35 The Conscription Act, according to the petitioners, “might coerce those under that
age.”36
Issues of honor and manhood were detailed throughout the petition since the passage of
the Conscription Act confronted ideas of masculinity and valor. The petitioners had enlisted for
service since they were “prepared to sacrifice everything but their honor and manhood.”37 Men
perceived military service as a way to demonstrate their manhood and bravery through
demonstrating these attributes during the heat of battle. Defending the Confederacy, their
families and homes became a significant cause for their participation within the war.
Implementation of conscription highlighted the shrinking volunteerism while exposing the truths
about the dwindling size of the Confederate military. Decreased volunteerism became apparent
as a sign that men were not upholding the social norms of honor, duty, and masculinity.
Implementation of the Conscription Act by the Confederate Congress showed that these
measures were necessary to supplement the small size of the military.38
By implementing mandatory and compulsory service, military service became a
requirement rather than a voluntary duty to the state. The Conscription Act “took the manhood
and youth of the country, with or without their consent” as it represented “a solemn legislative
compact with the States and society. As such, severe and harsh as it was, it was ratified by
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acquiescence, and no settled opposition was made.”39 Ratification, the petitioners believed,
required an agreement between the states and the Confederate government in which men would
be required for federal service at the expense of the power of the states.
The petitioners “would greatly prefer that matters should have remained as they were.”40
They “respectfully insist[ed]” that the conscription act be repealed.41 They addressed the aspect
of the conscription act that automatically extended the term of service for those already enlisted
in the Confederate military. According to the petition, this part of the act was a “proviso” and
was essential in relation to the other pieces of the legislation.42 Secretary of War Randolph
“repealed the proviso, recalled the warrant of discharge, and placed his own construction on the
whole law, and directed” that men should not be released from their terms of service.43 The
petitioners considered this action to be a violation of the conscription law itself, which in their
view had granted new rights. Those rights were “full and complete, attended by no conditions
and restrained by no qualifications.” Moreover, these new rights admitted of “no immediate and
counteracting restrictions.”44 The petitioners wished for proper judicial means to address the
violations, but without a functioning court system, their only recourse was Congress.
The conscription act, a piece of legislation issued by the Confederate Congress, was
described as “supreme” within the petition, but the petitioners questioned the legality of the
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law.45 In a similar vein to arguments in the Union regarding conscription, the petition challenged
the authority of Congress to enact such legislation. The petition asked, “Shall Congress or
the Executive rule the people, control the army, and legislate for the country?”46 In the
petitioner’s minds, the very overextension of power that had sundered the former compact was
now creeping into the Confederacy. “It was legislative encroachments and Executive usurpations
which destroyed the Union, never to be restored,” the petition declared. “Shall the Southern
States, confederated, yield the same destroying element of self- destruction?”47 The petitioners
alluded to the growing power of the legislative branch and proclaimed that they would “rather
lose all and perish themselves, than fail to maintain the cardinal principle on which this war
turns.”48 Their efforts sought to protect “the individual liberty of the free-born citizen.”49
Conscription represented an attack on the rights of the petitioners and other men subject to this
law. The “rights of the people” were in jeopardy of being “invaded and endangered.”50 The
petitioners were “not prepared to yield a silent submission to the violation of their rights or
subversion of the vested immunities.”51
This petition illustrates the discontent with conscription policies in various ways. The
new conscription law required service by mustering men into federal service. It also increased
the length of service for those already enlisted in the military. While acknowledging their willing
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service, the petitioners subtly interrogated the military’s blunders and mismanagement. As with
resistance in the Union, questions arose regarding the power of the Legislative Branch to
implement conscription policies. Issues of states’ rights also appeared in the petition. The
petitioners also challenged the usage of federal conscription at the expense of the diminishing
power of the states. Forced service raised questions of individual rights and freedom of citizens.
These “coercive” policies were believed to discourage volunteerism rather than encourage it. In
all, this petition neatly captured prevailing opposition currents in the Confederacy. It provides an
example of direct legal challenge to conscription that occurred outside of the courts. Petitioning
had a long tradition in the antebellum era, one recognized and protected in state and federal
constitutions alike, but the more common avenue for legal resistance was the courts. It is to
these challenges that we now turn.
In the Confederacy, the courts needed to decide the status of men that had been taken into
custody for the purpose of conscription. In an influential case in Alabama, Asa Willis, E.P.
Johnson, and Calvin Reynolds petitioned the probate judge of Montgomery County for a writ of
habeas corpus to release them from the custody of L. H. Hill, the enrolling officer, based on their
“physical unsoundness.”52 In turn, Hill sought a writ of prohibition to enjoin the enrollees from
further action. Importantly, he based his case on the notion that state courts had no jurisdiction,
an argument that forced the Alabama Supreme court to face the issue of federal power directly.53
In reviewing the case, Chief Justice Abram Joseph Walker undertook an extensive
discussion of Confederate draft legislation. The Confederate Congress, granting President
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Jefferson Davis the authority to conscript men into service, initiated a call for men between the
ages of eighteen and thirty-five, Walker noted. Of this pool of men, a certain number would be
called for service if they were not exempt. The initial law, passed in April of 1862, was
amended in September of 1862 to expand the age range to forty-five. Specific decisions
regarding exemptions would be made by agents of the government. These officers, called
appointment officers, were “charged with the duty of enrolling conscripts, in accordance with the
rules and regulations to be proscribed by him.”54 Later amendments of conscription laws,
attempting to improve the conscription process, required that enrollments (as authorized by the
Confederate War Department) were to be reported by the enrolling officer. An act, approved just
days after the previous act, “authorize[d] the assignment of one or more surgeons to the duty of
examining those enrolled; and declare[d], that the decision of such surgeon or surgeons, under
regulations to be established by the secretary of war, as to physical and mental capacity, shall be
final.”55
While the legislative directions were relatively clear, the court needed to evaluate the
administration of conscription. Hence Walker reasoned that,
The officers of the Confederate States, and of the several States, must exercise their
functions, and apply the authority of their respective governments, within the same
territorial area. It is the clearest deduction of reason, that the officers of neither of these
distinct powers, operating within the same territorial limits, and performing proper
functions, can be subordinated to the other, except as authorized by the constitution,
without detriment to the harmonious working of our complicated system, and peril to the
rights and benefits which that system was designed to secure.56
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He concluded that the power of Confederate draft officers could not be overridden by local
authorities such as a judge of the probate court. A judgment in Hill’s favor followed.
This case illustrates the role of the officers to make decisions regarding exemptions.
Regulations had changed regarding exemptions and deferments. As the court indicated, officers
had the authority to accept and reject men for military service. Once men were accepted into
service, the court determined that men could not be exempt. Draft calls, given under the authority
of President Davis, allowed officers to choose men from the available pool of men. Despite the
calls for the release of Willis, Johnson, and Reynolds, the court determined that local courts did
not have the authority to release these men once they were selected for military service.
Faced with growing challenges to conscription, Confederate authorities came to believe
that adjusting conscription policies could eliminate resistance, especially with regard to
substitution. Section 9 of the Conscription Act of April 1862 allowed men to foster substitutes
provided the substitute was not eligible for service himself.57 Substitution made the burden of
conscription fall unevenly by allowing wealthier men to avoid service, leading Confederate
officials to view substitution as a main cause of resistance. Substitutions were repealed, and the
Confederate government declared that those who had furnished substitutes would become liable
for military duty.58
The elimination of the substitution, as addressed in the opinion, was related to the power
of the Confederate Congress regarding the military. Justice Battle wrote, “an inspection of the
The act is referenced in the opinion. “Whereas, in the present circumstances of the country, it requires the aid of
all who are able to bear arms: "The Congress of the Confederate States of America do enact, That no person shall be
exempted from military service by reason of his having furnished a substitute; but this act shall not be so construed
as to affect persons who, though not liable to render military service, nevertheless furnished substitutes,” T.H. Gatlin
v. Edward S. Walton, 60 N.C. 333 (1864), 400.
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Constitution of the Confederate States will show that the same unlimited war power has been
conferred, and in almost the same terms, upon the Confederate government.”59 Regulating the
military, and establishing rules and regulations for the military would be addressed by the
Confederate Congress. Justice Battle wrote, “there is no restriction nor regulation whatever in
the Constitution on the power of the government to command the services of all its armsbearing
population, unless it be deemed such that, for the raising and supporting of armies.”60 Battle
used eminent domain as justification for the revocation of the substitution. In addressing the
service of men for the Confederacy, Battle wrote the Confederate Congress could request the
service of “all its citizens capable of bearing arms.”61
Despite the initial substitution exemption, Battle wrote, “that a contract was made
between Walton and the government, and further, that the effect of the Act of April 16th, 1862,
was not merely to grant an exemption as a matter of grace and favor, yet I insist that the
government had the power, whenever the necessities of the country should require, to annul and
disregard it.”62 The Confederate Congress, according to Battle, may change or alter policies.
Walton entered the contract with a substitution under the provisions of the existing law.
“Government is the only party which can have the right to annul a contract,” according to Battle,
and those enter contracts with the government then “cannot complain that the government avails
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itself of its power to put an end to the contract in virtue of the condition impliedly annexed to
it.”63
In addressing substitutions, Justice J. Manly described the substitution policy as “a
contract.”64 A change was made to the existing substitution policy was made since “all contracts
or engagements on part of the government” are “subject to conditions.”65 Manly described the
conditions that required the suspension of the substitute policy. In a concurring opinion, Manly
wrote,
A large portion of our States was occupied by a foreign foe. The invasion was established
by a power stronger in all military appointments than ours, having an overwhelming
population more numerous in the proportion of five to one, and large armies were
mustered and marched into the country by every open avenue to pillage and waste the
land and to subjugate its inhabitants66
The Confederate Congress suspended the substitute policy since “the government had the right to
call upon every man to aid in its defence [sic].”67 Similarly to Battle, Manly addressed eminent
domain since the government can “employ every man, we well as every dollar if need be.”68
Manly addressed how the policy of substitution advantages the conscript rather than the
Confederate government. He compared occupational exemptions to the substitution policy.
According to Manly, “in the former case the parties submit to sacrifices from which the
government as well as citizens derive advantage; but in the latter there is no advantage accruing
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to government.”69 The substitute and those serving the state through an occupational exemption
serve the Confederacy. Exemptions were subject to change, and the Confederate Congress had
the authority to make changes to these provisions. Manly wrote, “[the Confederate Congress]
can not [sic] grant permanent and irrevocable exemptions upon any terms whatever, and viewing
such exemptions in the light of contracts, they must be subject to the condition, that if the public
necessity require, they may be revoked.”70
Justice C. J. Pearson dissented. Pearson expressed his concern regarding the opinion and
concurrence by Battle and Manly. Pearson’s dissent compared this case regarding substitutions
to the secession of North Carolina. Secession raised political issues among states, but the
substitution case raised “questions of law.”71 In this example, “North Carolina was called on to
decide the great question of withdrawing from the Union, the action of other States was a matter
relevant” to determine if North Carolina would also secede from the Union.72 According to
Pearson, the substitution case consisted of “principles of which are fixed, and should not be
influenced by collateral circumstances.”73 Pearson’s dissent described the opinion and
concurrence as “on the only ground which is unanswerable, ‘necessity knows no law;’ for if the
Courts assume that the governments may act on that principle, there is no longer room for
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argument.”74 He warned of the implications of the ruling. Pearson concluded his dissent, “Inter
arma, leges silent.”75
Substitution was seen as a cause of resistance since it allowed more wealthy men to avoid
military service by hiring another man to serve in their place. This provision, within conscription
policies, did not provide a viable means of evasion. Changes within conscription policies
changed deferments and exemptions, which enlarged the pool of available men for military
service. These legal changes also complicated the usage of substitutes since former substitutes
may now be eligible for military service. As in the case regarding classification, Hill, Willis,
Johnson and Reynolds, this case also demonstrates the court’s statement to allow conscription
policies. In the present case, the court determined conscription was necessary.76
The Supreme Court of Wisconsin heard a case regarding the use of state militias.77 A
writ of Habeas Corpus was filed by Henry Pierpoint for Frederick Griner, Lewis Sucke, Peter
Paul Turk, Valentine Paulus, Drauget Augustine, Nicholas Kerr, Titus Werner, and August
Barthel. These men were taken into custody in Dane County, Wisconsin. These men had been
drafted as militiamen by Alfred Marschner, and placed in the custody of Colonel Daniel Dill.
The opinion of Justice Orsamus Cole, the “question whether the recent draft in this state was
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‘without color of legal authority under any statute or law of this state or of the United States, and
altogether arbitrary and unlawful,’ we deemed that question of sufficient importance.”78
According to Cole, the United States Constitution “[leaves] no room for doubt or controversy as
to where the supreme control over the military force of the country.”79 Despite the authority of
the United States Congress to establish rules of the military, “discretionary authority is vested in
the president for executing the draft.”80

As Cole explained, the branches of government operate

in tandem to create, enforce, and uphold laws regarding the military services of the United
States. Cole wrote, “a clear design on the part of congress to give the president power, not only
to adopt such means as might be convenient and proper for carrying into effect existing laws, but
likewise clothes him with authority to make new laws upon the subject of enrolling and drafting
the militia in states where none exists.”81
Cole questioned the action of the United States Congress to have “conferred upon the
president” the authority over militiamen.82 As Cole wrote, “For according to that construction
the president possesses, as incident to the power of calling forth the militia, or in other words
there is included in that power, the one to detach and draft the militia, and bring them to the
support and defense of the United States.”83 In referencing older militia provisions of the militia
acts passed in 1795, the president is allowed to summon militiamen for service. As Cole wrote,
the United States federal government has the authority to take measures to provide for the
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defense of the nation during times of war or emergency. These powers allow the government to
act for “self preservation [sic] and self defense [sic]” to combat “traitors at home or enemies
abroad.”84 Mobilization of local forces into “the creation and direction of national forces is
conferred upon congress [sic].”85
Existing militia laws had given the United States president certain rights to summon
militiamen into service, and Cole raised a question of the utility of the new militia provisions
enacted in 1862. Cole addressed this question, “if it gave the president no new or additional
power in respect to drafting and calling forth the militia, why encumber the statute books with
it?”86 In responding to this question, Cole wrote, “it was intended the president should avail
himself of the machinery of the state for drafting, as far as it could be applied, and where no
system on the subject existed, as was the case in this state, that then he would exert the original
authority conferred upon him by the law of 1795.”87 In addressing the laws of the state of
Wisconsin, Cole wrote, “although we had no laws in this state regulating the manner of
executing a draft, yet the president, under the powers conferred upon him by congressional
legislation, had authority to detach, draft and call into the field our quota of militia to quell the
rebellion and execute the laws of the Union.”88 Cole denied the writ for the men in this suit.
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A writ of Habeas Corpus was filed on the behalf of Jacob Spangler in the state of
Michigan regarding his detainment. This suit, against draft commissioner Randolph Strickland,
questioned the applicability of the draft notice issued to Spangler. Chief Justice Martin’s opinion
stated, “there is no error in the proceedings of the draft commissioner, and that Spangler must be
re-delivered to his custody. His name was fully given and properly spelled upon the enrollment,
and the trifling mistake of dropping out a letter from his name upon the ballot, when the person
was clearly designated, could not render the draft invalid.”89 Martin explained the main question
is jurisdiction of Spangler’s detention as being state or federal.90 Martin’s opinion also
addressed the changes to the militia by the United States Congress in 1862. The authority over
the militia, as Martin noted, was reserved for the United States Congress, and “reserving only to
the States the appointment of the officers, and the training of the militia according to the
discipline prescribed by Congress.”91 President Lincoln’s call for 300,000 militiamen sought to
bring these men under control and service of the federal government.
In addressing executive power within the states, Martin argued the state governors
selected draft commissioners to execute the operation of selecting men for service. Martin
wrote, “the Governor of this State, finding that an imperfect military census had been taken, and
that there were defects in our State laws, that inequality would occur in their execution,
observed, in ordering the draft in question, the law of Congress and the orders of the War
Department, and did not proceed under the State law. In this he exercised an executive
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discretion, with which we can not [sic] interfere, and which, I think, was wise and proper.”92 In
this instance, Strickland was acting as a federal agent. In this case, according to Martin, the
“draft was made and the relator is now held under Federal authority.”93
While addressing the difference between state and federal power, Martin highlighted the
United States Constitution. Martin argued, the United States Constitution outlined guidelines to
“guard the States against danger from foreign nations, but mainly to secure union and harmony at
home.”94 The states, in certain cases, would be required to relinquish certain right to the federal
government. The federal government would always remain supreme over the state governments.
Justice Manning echoed this sentiment of state and federal government. These
governments, according to Manning, “are only one whole.”95 Manning wrote, “neither is
supreme, in the sense that it has power to dictate to or control the other, when acting in its
appropriate sphere. Each is supreme within its own sphere.”96 The state and federal governments
are also separate when filing for a writ of Habeas Corpus.97 According to Manning, writs across
both state and federal governments have “[produced] irritation” as it created “conflict” between
these governments.98
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In evaluating Spangler’s draft summons and the writ, Manning argued that Spangler was
drafted and detained according to federal jurisdiction. The state’s governor, “thought proper to
act in ordering the draft (and we do not question his right) under the laws of Congress and orders
of the War Department, instead of the laws of the State,” was acting as a federal agent.99
Manning used an analogy of the federalization of sheriffs. In the analogy of the sheriffs, as
similar the case regarding Spangler, this is an issue of jurisdiction.100 Federal power and
authority supersedes state power since state agents have been summoned to perform duties and
services for the federal government. Due to this crux of the case, Manning denied the writ.
Justice Christiancy similarly raised issue of state and federal government authority. As
Christiancy wrote, “Had the commissioner sought to hold the prisoner under the State law,
authorizing a draft, there could be no doubt of the jurisdiction of this court to issue this writ of
habeas corpus, and to discharge the prisoner, at any time before he had been actually mustered
into the service of the United States.”101 Christiancy explained that President Lincoln had the
authority to use the militia, the state’s governor held the authority to commence drafting in the
state, and the state’s governors were also allowed to select draft officials to orchestrate the
draft.102 According to Christiancy, “the whole proceeding was an exertion of Federal and not
State authority, for the purpose of selecting the men who were to be called into service, and, so
far as the relator is concerned, for the purpose of bringing him into the service of the United
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States.”103 Spangler, being held under federal jurisdiction rather than state jurisdiction, was
Christiancy prime justification to deny the writ.
Justice Campbell addressed the selection of Spangler for service. According to
Campbell,
The relator was enrolled, and, not having made out any claim to exemption or disability,
his name was attempted to be copied from the list on a slip of paper, with the other
names, and the slip placed in the box and drawn out. Upon this slip the name was written
“Spangle,” instead of “Spangler.” No other person of the same or any similar name
resided in the drafting district, and his name was properly spelled on the list from which
the slip was copied.104
The selection of Spangler, if not properly or legally done, would have brought a different series
of questions to the court. Despite being notified of punishment for failure to appear, Spangler
ignored this warning. The basis of this case surrounded around the detainment of Spangler rather
than questioning if his selection for service was properly executed.
Campbell, in a similar argument with the other justices, highlighted the authority of the
United States Congress and president over the militia. As Campbell argued, “so far as the State
of Michigan is concerned, the President has not found it necessary to do anything more than to
make the proper requisition on the Governor, leaving him to carry it into effect by the State laws,
if, under them, provision had already been adequately made to furnish the troops.”105 The state’s
governor is allowed to make lists of eligible men for service, and inform other state officials of a
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draft call. In Campbell’s view, “the Governor has not, in my judgment, gone beyond the fair
exercise of a legal discretion.”106 While he admitted to the complicated nature of jurisdiction in
some situations, in this case the governor and officials appointed by the governor were acting
within their proper authority and under federal jurisdiction. Campbell agreed that Spangler was
legally detained, and should remain in custody for failure to report for service.
The Supreme Court of Pennsylvania heard a case regarding the legality of federally
controlled conscription. Three separate cases, filed in the Supreme Court for the Eastern District,
responded to the actions of enrolling officers for the Fourth Congressional District of
Pennsylvania. William Nickels and Henry Kneedler were within the first class of enrolled men
since they were under the age of thirty-five. Francis Smith, the third complainant, was in the
second class since he was married and older than thirty-five. According to Justice C. J. Lowrie,
the United States has “to sorts of military land forces – the militia and the army.”107 While the
United States Congress has the authority to use the militia, Lowrie wrote, “it is apparent that it is
not founded on the power of ‘calling forth the militia,’ for those who are drafted under it have
not been armed, organized, and disciplined under the militia law, and are not called forth as
militia under state officers, as the constitution requires.”108
Similar to the petition in the Confederacy, these men questioned the turn to conscription,
opposing the expansion of federal power and insisting that conscription was inconsistent with
individual freedom. Militia forces may be summoned by the Congress. This case dealt with the
Congress and their ability to bypass enrollment into militia units by enrolling men directly into
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the regular army. Other sections of the US Constitution, specifically Amendment Nine, deal with
the rights reserved to the states. In Lowrie’s view, a state militia served the needs of the states
“before the adoption of the federal constitution, and it must continue so, except so far as that
constitution changes it, that is, by subjecting it, under state officers, to organization and training
according to one uniform federal law.”109 Reviewing the purposes of the militia, Lowrie found its
federal use limited by the Constitution. Militias constituted “the standing force of the states, as
well as in certain specified respects the standing force of the Union.”110 The power to control the
militia was expressly reserved to the states, Lowrie reasoned, and history showed that its only
legitimate federal purposed was “to secure domestic tranquillity, [sic] suppress insurrections, and
repel invasions. Neither the states nor the Union have any other militia than this.”111
Lowrie’s opinion raised an important question. Lowrie wrote, “the regular army may be
recruited by forced levies, it does not seem to me that the constitutionality of this act is
decided.”112 Militia forces, in Lowrie’s view, represent “a state institution before the adoption of
the federal constitution, and it must continue so, except so far as that constitution changes it, that
is, by subjecting it, under state officers, to organization and training according to one uniform
federal law, and to be called forth to suppress insurrection and repel invasion, when the aid of the
federal government is needed, and it needs this force.”113 He questioned if voluntary enlistment
was compatible with militia forces since “enlistment in the army takes away a part of the
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militia.”114 Lowrie questioned the use of conscription since the United States Constitution
separated the regular forces and militia forces since conscription allowed the president to place
men into federal infantry units or navy.
Justice Woodward wrote a concurring opinion. Woodward highlighted the language in
the Enrollment Act, which required the service of men between a certain age range. This age
range, according to Woodward, was similar to the “description of the militia as defined in our
Pennsylvania statutes.”115 In a similar argument to Lowrie, Woodward noted the separation
between the two military forces. Woodward wrote, “The state militia, always highly esteemed as
one of the bulwarks of our liberties, are recognised [sic] in the federal constitution, and it is not
in the power of Congress to obliterate them, or to merge them in ‘national forces.’”116 The
United States Congress, according to Woodward, had the power to “raise and support armies,”
but this authority “does not include the power to draft the militia of the states.”117 William
Nickels, Henry Kneedler, and Francis Smith, or “a citizen of Pennsylvania,” is not “subjected to
the rules and articles of war until he is in actual military service.”118 Woodward wrote, “that he
is not placed in such actual service when his name has been drawn from a wheel, and notice
thereof has been served upon him.”119
Justice Thompson also wrote a concurring opinion. Thompson wrote, “this is a draft, or
involuntary conscription from the militia of the state, without any requisition upon state
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executives, or upon officers in command of the militia in the states, and without any reference to
state authorities whatever.”120 As members of the judiciary, Thompson wrote, “we have
authority to restrain acts contrary to law, and prejudicial to the rights of individuals.”121 The
Enrollment Act, according to Thompson, was unconstitutional since its provisions “[absorb] the
militia into the army, as contradistinguished from the militia” since it represents a “total
disregard of state regulations and exemptions.”122 Thompson acknowledged the authority of the
Congress regarding the military, but their authority “is limited to voluntary enlistments, and
necessarily so limited that the militia of the states may remain in full force.”123
Justice Strong dissented. They argued conscription was constitutional, and the United
States Congress was within their authority to implement conscription. As stated in the dissent by
Strong, “there can be no government at all where the subject retains unrestrained liberty to act as
he pleases, and is under no obligation to the state.”124 Strong wrote, “if personal service may be
compelled,--if it is a common duty, this is certainly the fairest and most equal mode of
distributing the public burden.”125 Strong referenced service to the government. This
requirement of service, as noted in Strong’s dissent, was not unprecedented. As Strong wrote,
“but no government has ever existed, none can exist, without a right to the personal military
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service of all its able-bodied men. The right to civil liberty in this country never included a right
to exemption from such service.”126
“Conscription,” according to Justice Read’s dissent, “or its equivalent has been resorted
to by every civilized nation.”127 Justice Read wrote,
The individuals making war against us are both traitors and enemies, and it is waged
upon a scale of the greatest magnitude, calling into the service of the country an army of
eight hundred thousand men. It is therefore the duty of the government to use every
means within the scope of their authority to recruit the armies of the Union, and to sustain
the gallant soldiers and generals who, by their glorious efforts and sacrifices, are
gradually but certainly restoring the Union to the full extent of its ancient limits.128
Read disagreed with the placement of an injunction to interfere with the operation of
conscripting. An article in The Raftman’s Journal praised Read’s dissent as “sound, clear and
conclusive.”129 In denouncing the opinion in the case, the article described the outcome as “part
of the grand programme [sic] of the Northern sympathisers [sic] with the rebellion to stop the
war.”130
An injunction was placed to prevent the operation of conscription in Pennsylvania.
Mandatory federal conscription, they argued, instituted compulsory military service and violated
personal freedom. Still, Kneedler raised significant questions about whether federal conscription
was compatible with states’ rights and individual freedoms. Unlike the Confederate legal cases,
Kneedler also revealed the problems involved in drawing men directly into federal military
service rather than relying on a state-based militia system. Additionally, the litigants questioned
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the fairness of conscription when the draft call differed within each state. This case is significant
since the main issues raised permitted the initial injunction to halt conscripting more men into
service. The Westmoreland Republican, in support of the decision, called conscription “a
tyrannical usurpation.”131 Despite this support for the decision, the injunction was overturned.
As a member of the Sons of Liberty, Lambdin Milligan participated in an effort to release
Confederate soldiers detained in a prison camp in Chicago. The Sons of Liberty sought to
coordinate efforts in northwestern states.132 The plans of the Sons of Liberty were sabotaged
when informants from the Union Army intercepted information.133 Milligan was apprehended
for his role of assisting the enemy in October 1864. Milligan was described as “a prominent
leader of the radical peace wing of the Democratic party [sic]- that part of the Democratic party
[sic] so frequently charged with affiliation and sympathy with rebels and traitors.”134 Milligan
was tried by a military tribunal for his actions. The military opted for a military tribunal since
they doubted that juries and judges would render an appropriate ruling and sentence for
Milligan’s crimes. The guilt of Milligan rested upon membership in the Sons of Liberty. As the
tribunal needed to determine, “that they are all guilty is established the moment you prove that
they are members in the order.”135 Testimony differed upon if Milligan attended certain
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meetings of the Sons of Liberty or his involvement to raise men to participate in organizing and
arming men.136
W. S. Bush described Milligan’s speech to a convention of 5,000 men. Bush testified,
“he referred to the country as desolated by the war and the oppressions of the Administration
[sic]. He spoke of the freedom of speech allowed, as simply that granted by a Lincoln mob = as
a freedom in name rather than in fact.”137 Milligan disagreed with the war, but he further
explained his belief that “under the Constitution the President had no power to coerce a State;
and asked if those who entered the army, would look in the future, for their laurels, to such
battles as Bull Run, Chicamauga [sic] and Red river [sic],” all significant Union defeats.138
Raising the specter of destitute wives and children left behind, Milligan asked whether soldiers
“considered it a duty to make such a sacrifice.”139 For Milligan, the war by itself constituted
disunion because the “Union itself could not be restored by war.”140 Indeed, he declared, the war
“had made the Government a despotism.”141
Milligan’s denunciations of the war provided easy pickings for the military court,
especially Judge Advocate Henry L. Burnett, who turned Milligan’s anti-war words into proConfederate sentiments. In Burnett’s view, Milligan supported the rebels by advocating
advocated “the very principles for which are fighting to-day …in public speech before our
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people.”142 Milligan aimed to foment insurrection by teaching the people that their government
was “waging an unjust war, an unconstitutional war” that used the military to “fight its battles of
tyranny and oppression, against a people who were fighting simply for their just rights, for the
right of a State to secede in its sovereign capacity.”143 Burnett likened Milligan to “the most
bitter rebel,” with the only distinction being that the former used force of arms “to enforce his
principles” while the latter employed “his voice and pen for “weakening the cause of the
Government, and adding numbers to the rebel ranks.”144
The testimony about the speech sealed Milligan’s fate with the military tribunal. Milligan
was convicted on several charges, which included conspiracy, his role in releasing and arming
Confederate prisoners, and his attempt to move the Confederate prisoners to cooperate in an
invasion of the state of Indiana. Milligan was sentenced to death by hanging. On May 30, 1865,
President Andrew Johnson commuted the sentence to life in prison. Despite the lesser sentence,
Milligan challenged the use of a military tribunal. The conviction was reviewed by the US
Circuit Court in Indianapolis. Disagreement among these judges allowed this case to be appealed
to the United States Supreme Court. In 1866, the United States Supreme Court unanimously
ruled that Milligan should be released. The Court argued that president did not have the ability to
authorize or allow civilians to be tried by military tribunals when the civilian courts were in
normal operation. Military tribunals, according to the Court, violated other rights as guaranteed
by the Bill of Rights. The use of military tribunals caused civilians to lose their right to a trial by
jury.
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In the 5-4 decision, the Court divided on the question of whether the United States
Congress had the authority to use of military tribunals. In a concurring opinion Justices Salmon
Chase, James Moore Wayne, Noah Swayne, and Samuel Miller argued that the United States
Congress had the ability to authorize the use of military tribunals for civilians. Congress could
“authorize trials for crimes against the security and safety of the national forces” since this power
was “derived from its constitutional power to raise and support armies and to declare war.”145
Martial law, according to the Court, was restricted to “the theater of active military
operations.”146 While civilian courts “might be open and undisturbed in their functions…yet
wholly incompetent to avert threatened danger, or to punish, with adequate promptitude and
certainty, the guilty conspirators.”147
The Court was clear to determine that the law’s application was equal in times of peace
and war. Writing for the Court, Justice Davis offered a sweeping statement about the permanence
of constitutional guarantees. “The Constitution of the United States,” Davis declared, “is a law
for rulers and people, equally in war and in peace, and covers with the shield of its protection all
classes of men, at all times, and under all circumstances.”148 Any notion that these protections
could be prorogued during “any of the great exigencies of government” would lead “directly to
anarchy or despotism.”149
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Following release from prison, Milligan filed a civil suit to seek damages regarding his
imprisonment. Coming to trial in 1871, Milligan v. Hovey involved many notable figures.
Milligan’s representation was Thomas Hendricks, who served in United States Congress, as
Indiana’s governor, and as vice president in the first Cleveland administration. Benjamin
Harrison, the future United States President, spoke for the government and portrayed Milligan as
a traitor. Hendricks stressed the illegal use of a military tribunal and Milligan’s improper
imprisonment while pending trial. At this trial, Milligan declined to admit guilt or his affiliation
with any seditious groups. On May 30, 1871, the jury ruled in Milligan’s favor. Despite
Milligan’s request for thousands of dollars in damages, the jury awarded Milligan $5,000 plus
court costs.150
Milligan challenged conscription differently than the others examined in this chapter.
While each pose a threat to the operation of conscription, Milligan’s legal battle differed. Each
case dealt with conscription, but Milligan’s case created new legal battles to be evaluated
following the war’s conclusion. Each case involved a legal challenge to conscription policies or
the legality of verbally critiquing conscription. Milligan illustrates another instance in which
conscription was protected at the expense of the litigant. Milligan’s legal troubles did not cease
until after the war. The United States Supreme Court ultimately decided that military tribunals
should not be used for civilians despite the charge at hand. Despite this decision, Milligan was
punished for his behavior that challenged conscription and the Union war effort. As in the other
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cases, conscription was protected as this case illustrates another instance of a failed legal
challenge.
In a similar case, the courts evaluated another case of an act of defiance and mob activity.
In January of 1867, the Supreme Court of the state of Wisconsin heard a case that addressed
issues of false imprisonment and the undermining of conscription. John Druecker filed a suit of
false imprisonment based on his arrest, which was ordered by Wisconsin’s Governor Edward
Salomon. According to court documents, Druecker and “others were arrested by him to suppress
a riot against the laws of the state and an insurrection against the laws of the United States, to
forcibly oppose the execution of the draft; that such insurrection was suppressed by the
arrest.”151 Salomon’s legal counsel argued that the governor had the authority to make the arrest
since he was legally permitted to enforce conscription in Wisconsin, and suppress any lawless
behavior.
Serving the final year in a role that did not suit him, Jason Downer penned the opinion of
the court. To investigate the authority of a governor, Downer reasoned backwards from the
authority granted to presidents and other agents of federal power. “If the draft commissioner was
a federal officer, the governor, in executing the draft, acted not under state but under national
authority, and was also an officer of the United States, obeying the orders of the president,”
Downer wrote.152 As a result, he found that “the governor did not transcend the discretionary
authority conferred upon him” since his actions “must therefore be regarded, in a certain sense,
as the acts of the president.”153
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Downer summarized the series of events pertaining to this case. According to Downer’s
summation,
probably a majority, of the people of Ozaukee county, were opposed to the draft; and that
many of them were apparently determined that there should be no draft in that county. On
that day, before the draft commissioner had commenced drafting or attempted to, a large
body of men marched through the street, carrying a flag, on which, in large letters, were
the words "No Draft;" that when the commissioner was about to commence drafting, he
was assaulted, stoned, badly bruised and beaten, and compelled to run for his life; and he,
being hunted by the mob, secretly left the town. Those engaged in the riot or insurrection
then went to his house and destroyed his furniture, and the doors and windows of the
house, and otherwise injured it; and did the same to the houses and furniture of several
other loyal citizens. The mob continued its work all that day into the night and part of the
next day, to the great terror of quiet and loyal people, demanding and receiving money of
some, and destroying the property of others, and searching for persons whom they
threatened to hang, and carrying a large part of the time the flag with "No Draft" on it;
and some of them were armed with guns.154
This summary illustrated disapproval of conscription, and the way an angry mob responded to
the pending draft call.
Druecker later admitted that he was responsible for creating the “No Draft” flag. A
witness attested that Druecker addressed the mob. He “hallooed, ‘Hurrah boys! I have got news
from Milwaukee that they can’t draft there; and if they can’t draft there, they can’t draft here. Go
on boys.’”155 Druecker did not admit to addressing the crowd. Approximately between 100 and
200 people were engaged in this disruptive behavior, and some rioters were armed with guns.156
According to the opinion, “civil authorities sympathized with the movement to resist the draft,
and were utterly powerless to suppress the riot.”157 As Downer wrote, “the service is a military
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service, and the command of a military nature; and in such case, every delay and every obstacle
to an efficient and immediate compliance necessarily tend to jeopardy the public interests.”158
The mob’s actions required a response by the state’s governor. As noted in the opinion,
“when the defendant had the legal right to use the troops were sent to Port Washington, when the
defendant had the legal right to use the troops as he in his discretion should deem best to enforce
the draft.”159 In this case, the state governor served as the executive of the state, and “the same
principles apply to his defense as would to that of a military commander.”160 The use of force to
quell the mob was legally permitted in this instance.
This case highlighted issues of executive power to disband a mob. Though conscription
was unpopular, the mob’s activity interfered with the operation of the pending conscription call.
This case hinged upon if the state’s governor had the authority to use force against the mob. In
this case, the use of force was legally permitted since force was necessary to disband the mob.
As stated in the opinion, “the defendant did not transcend the discretionary authority conferred
upon him.”161 Despite sympathy from local authorities, the mob’s actions were not permitted to
continue. Even the detainment of the plaintiff was affirmed in this decision since the governor’s
“judgment was necessary to prevent the further obstruction of the draft, and until they could be
safely be turned over to the civil authorities for trial.”162
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While often unsuccessful, legal challenges to conscription illustrate the tactics men used
to avoid service. Like the Confederates who petitioned their Congress for redress, litigations by
draftees under both governments looked to non-violent means to oppose the draft and secure
their rights under law. Unlike others who outwardly defied the workings of the system, men who
brought court actions tested policy, both for the draft laws themselves and for the military orders
that implemented them. Ironically, the court decisions that resulted from these cases only
reinforced conscription in both the North and South. Courts in both sections found conscription
and its attendant policies constitutional, and the actions of enrolling officers continued.
Overwhelmingly, measures of defiance were punished. In the end, the courts protected
government interests of conscription and shored up the aspects of the law used to oversee
conscription policies. The closing of legal means of redress, in turn, opened the door to concerted
resistance via extralegal avenues.

Chapter 4
RESISTERS

With legal options frequently unavailable, opponents of conscription turned to other
actions or forms of extra-legal protest. Resisters, as examined in this chapter, sought to impede
the registration, enlistment, or conscription of men. Their actions were aimed at interfering with
the movement of troops or the implementation of conscription policies in their local
communities. Resisters, typically eligible for service themselves, resisted violently or
nonviolently in order to remain out of military service while frustrating the operation of
conscription. Their efforts also attempted to prevent the drafting of other men from their
communities. Violent resistance took the form of riots or attacks on enrollment officers. These
violent responses attempted to strike fear in enrollment personnel as a way to deter them from
carrying out conscription or related wartime policies. Enrollment personnel were the visible face
of conscription policies, which made them the targets of violence. Creating lists of draft eligible
men, selecting men for service from these lists, and serving on boards of enrollment that
mustered men into the military often brought enrollment personnel into direct confrontation with
men. This interaction and confrontation caused resisters to frustrate the operation or ease
conscription within local communities. Riots interfered with troop movements, which prevented
the movement of enlisted men for purposes of the war. To deal with this interference, militiamen
were often based in local communities. A greater military presence in local communities often
incited further acts of resistance.
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Regardless of where they resided, resisters opposed both military policies and
participation in the military. In Maryland, Confederate sympathizers and Democrats banded
together to prevent the movement of the militia to report for duty or to move to Washington D.C.
In Boston, mounting tensions between resisters and the Union military resulted in the placement
of troops and the suspension of habeas corpus. In Ohio, resisters erected a fort named after the
famed Copperhead Clement Vallandigham and used it as a site to fire upon enrollment officers.
Attempts to arrest draft dodgers in Illinois and Iowa ended in the murder of enrollment
personnel. Such efforts to halt conscription were matched with a response by the federal
government as outward defiance against conscription produced punishments that sustained a
cycle of violence. Conscription became a rallying cry for resisters as casualties mounted.
Just a week after the attack on Fort Sumter, a riot broke out in Baltimore. On April 19,
1861, Confederate sympathizers and Democrats attempted to prevent a group of Massachusetts
militiamen from reporting for duty. These men were stopped while marching toward
Washington, D.C. Once the state of Virginia decided favorably upon secession on April 17,
1861, Marylanders thought their state would follow suit. Virginia’s secession was significant
since Virginia had provided industrial production for Maryland. Tensions increased when
President Lincoln called for 75,000 men to volunteer for a period of ninety days to quell the
insurrection of the South. Local leaders in Maryland could foresee a violent response to
secession. Baltimore’s Mayor George Brown and Baltimore Police Chief George Kane tried to
ease the tensions among the city’s residents. On April 18, the day before the riot, volunteers from
Pennsylvania arrived in Baltimore. They were set to join regiments of regular United States
Army troops. Once the troops gathered, they marched toward downtown Baltimore as they
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headed for Fort Henry. Chief Kane, anticipating violence, was able to move most of the troops
safely, but some residents threw stones and bricks at the advancing soldiers.
The absence of rail connections meant that troops could not be moved directly from the
planned gathering point in Philadelphia. Colonel Edward Jones, commander of the Sixth
Massachusetts militia, received intelligence that the arrival of the troops “would be resisted.”1
Colonel Jones wrote, “I caused ammunition to be distributed and arms loaded, and went
personally through the cars.”2 As Jones walked through the train cars, he gave orders to his men.
Colonel Jones ordered,
The regiment will march through Baltimore in column of sections, arms at will. You will
undoubtedly be insulted, abused, and, perhaps, assaulted, to which you must pay no
attention whatever, but march with your faces square to the front, and pay no attention to
the mob, even if they throw stones, bricks, or other missiles; but if you are fired upon and
any one of you is hit, your officers will order you to fire. Do not fire into any
promiscuous crowds, but select any man whom you may see aiming at you, and be sure
you drop him.3
Colonel Jones’s report demonstrates the desire to maintain order while responding to hostility.
The troops were ordered to fire if fired upon, however, they were advised to avoid purposeful
confrontation.
On April 19, 1861, members of the Sixth Massachusetts Infantry arrived at President Street
Station in Baltimore. The train cars were then disconnected, and horses pulled the cars to
Camden Station. A connecting train sat ready at this station while the troops continued on foot.

1

War of the Rebellion, Series I, II, 7.

2

War of the Rebellion, Series I, II, 7.

3

War of the Rebellion, Series I, II, 7.

140
Colonel Jones recounted the hostility the troops faced upon their arrival in Boston.
According to Jones, the troops “were furiously attacked by a shower of missiles, which came
faster as they advanced.”4 Upon changing their marching, the crowd responded violently. Jones
recounted of how “pistol-shots were numerously fired into the ranks, and one soldier fell dead.
The order ‘Fire’ was given, and it was executed. In consequence, several of the mob fell, and the
soldiers again advanced hastily.”5
Chief Kane used the police to move the troops out of Baltimore. To prevent further
violence, 1,800 militiamen from Massachusetts and Pennsylvania came to reinforce the city.6
Fort McHenry, where the initial group of militiamen were sent, was ordered to be fortified in the
event of another violent response. In June 1861, Maryland voted against secession while it
requested the removal of federal troops. Despite this plea, more federal troops were sent to
Baltimore. On July 10, 1861, a grand jury of the United States District Court indicted Samuel
Mactier, Lewis Bitter, James McCartney, Philip Casmire, Michael Hooper and Richard H.
Mitchell for their roles in the riot.
Following the riot, Governor Hicks ordered John Merryman to destroy bridges.7
Merryman, a farmer turned 3rd lieutenant in the Baltimore County Troops, was arrested on May
25, 1861 for his actions. Court documents indicate that Merryman burned six railroad bridges on
the North Central Railroad “to hinder, delay and prevent the passage and movement of military
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troops of the State of Pennsylvania, and military troops of the United States of America.”8
Merryman was also believed to be involved with recruiting and training men for the Confederate
military as well as cutting telegraph wires. Cutting the wires, according to the indictment,
helped “prevent the speedy and rapid transmission of intelligence, and thereby obstruct, hinder
and delay the said United States.”9 All of these actions were seen as treasonous and as
undermining the Union’s pending war effort. According to the indictment, Merryman engaged in
“wickedly devising and intending the peace and tranquillity [sic] of the United States of America
to disturb, and to stir, move, excite, levy and carry on war, insurrection and rebellion against the
United States of America.”10
Charges also included organizing a mass gathering of other armed individuals. Court
documents alleged the group,
to the number of five hundred persons and upwards, armed and arrayed in a warlike
manner, that is to say with guns, pistols dirks, clubs and stones, and other warlike
weapons, as well offensive as defensive, being then and there unlawfully, maliciously
and traitorously assembled and gathered together, did then and there falsely and
traitorously join and assemble themselves together against the United States of America,
and then and there, with force and arms, did falsely and traitorously, and in a hostile and
warlike manner, array and dispose themselves against the United States of America.11
Confined at Fort McHenry, Merryman petitioned for a writ of habeas corpus, which would allow
a federal judge to review the charges against him. United States Supreme Court Chief Justice
Roger Taney granted Merryman’s petition, adhering to the guarantee of Article 1 that “the
privilege of the writ of habeas corpus shall not be suspended, unless when in cases of rebellion or
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invasion, the public safety may require it.”12 Acting on orders from Lincoln, General George
Cadwalader, the arresting officer and commander at Fort McHenry ignored the writ and
continued to detain Merryman.
The events at Fort McHenry were notable because of the treatment of Merryman’s case.
His treatment illustrated the growing expanse of presidential power. Contemporaries viewed
Lincoln’s treatment of civil liberties in the case as a violation of basic rights and of the
limitations on presidential power expressed in the Constitution. The Civil War began months
before Congress convened in July. With the absence of the Congress, Lincoln took action
without Congressional support or council. Lincoln’s actions regarding Maryland showed his
effort to ensure the state would not fall into Confederate control. After the Baltimore Riot,
Lincoln realized the state was divided. Geographically important because of train and telegraph
lines, Maryland’s abstention from secession was of vital interest for the protection of the Union
capital of Washington D.C.
Following the riot, Lincoln determined that extreme extralegal means were necessary to
quell dissent in Maryland. On April 27, 1861, shortly after the riot in Baltimore, Lincoln
suspended the writ of habeas corpus to protect the military lines that connected Washington D.C.
and Philadelphia. Legally, the writ ensured that individuals should be released if they were not
formally charged with a crime. In suspending the writ, Lincoln legally allowed the United States
military to make arrests that violated Fourth Amendment rights of unlawful search and seizure.
United States military arrests denied an individual’s right to due process. Those arrested could be
detained for an indeterminate amount of time without being formally charged. Lincoln used the
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suspension to detain individuals seen as a threat to the operation of the war effort, or those who
vocally or violently opposed the Union.
Understanding the severity of the situation, Chief Justice Taney called for an explanation.
He called for those holding Merryman to justify his detainment. Taney wanted to know why
Merryman was not released for legal proceedings in a civilian court. Martial law had not been
declared in Baltimore, which allowed for legal proceedings to remain unchanged in the state.
Taney responded by writing an opinion that questioned Lincoln’s actions. From Taney’s
perspective, Lincoln’s actions represented a loss of power by the civilian legal process by
expanding the power of the government in its use of the military. Taney wrote, “the people of the
United States are no longer living under a government of laws, but every citizen holds life,
liberty and property at the will and pleasure of the army officer in whose military district he may
happen to be found.”13
Lincoln addressed the suspension through a message to a special session of Congress on
July 4, 1861. Focusing on his duty to preserve the Union amid secession and rebellion, the
president addressed the actions of dissenters. In Lincoln’s view, they were a danger to the safety
and function of the federal government. For Lincoln, the suspension allowed officials to “arrest,
and detain, without resort to the ordinary process and forms of law, such individuals as he [the
Commanding General] might deem dangerous to the public safety.”14 Lincoln argued that he was
not the only individual to spend the writ. He also indicated that the writ had only been suspended
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“sparingly.”15 This period in the nation’s history illustrated great tensions among the states. This
period reflected “the whole of the laws which were required to be faithfully executed, were being
resisted, and failing of execution, in nearly one-third of the States.”16 This failure of order and
the rise of lawlessness in certain states, Lincoln declared, should not be permitted to continue.
Lincoln weighed decisions that touched upon the “tenderness of the citizen’s liberty” while he
asked “are all the laws, but one, to go unexecuted, and the government itself go to pieces, lest
that one be violated?”17 Drawing upon his concerns about the overthrow of the government,
Lincoln announced that “it was decided that we have a case of rebellion, and that the public
safety does require the qualified suspension of the privilege of the writ which was authorized to
be made.”18 The suspension would protect and preserve the operation and function of the United
States government while it also protected the safety of the American people.
While Merryman was detained at Fort McHenry for only a few months, all charges
against him were dropped in 1867. This case of resistance captures significant issues since
Merryman’s efforts disturbed the United States government. Taney’s comments regarding this
incident shows his displeasure both with Merryman’s actual treatment and Lincoln’s actions.
Resisters like Merryman disrupted the recruitment, movement, and success of the United States
military. Merryman’s efforts, which occurred in the early months of the conflict, were not draft
resistance outright. They do demonstrate the initial tensions surrounding secession and resistance
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against the movement of federal troops. This early example demonstrates a purposeful attempt to
express disapproval with the impending conflict and pointed toward further disruption to come.
A draft riot known as the Battle of Fort Fizzle, the Holmes County Draft Riot, or the
Holmes County Rebellion took place in Napoleon, Ohio. This incident, located in the eastcentral part of the state, involved a violent response by men as they reacted to the pending draft
call. On June 5, 1863, enrolling officer Elias Robinson attempted to register men for
conscription in Holmes County.19 Robinson was met with resistance as stones were thrown and
a weapon was discharged. Days later, Provost Marshal James Drake attempted to arrest those
that impeded the enrollment of men. Four men were arrested, and released once Drake was
threatened with violence.20 As a response to this effort of enrollment, resisters constructed a fort
to barricade themselves and defy conscription. On June 16, 1863, Colonel Edward Parrott,
commander of the First Ohio Infantry and Acting Assistant Provost Marshal General for Ohio,
wrote to Captain John Green. Green, the Assistant Adjutant General, was notified of “a large
force of insurgents, estimated at 700 to 900.”21 Parrott wanted to receive “at least 300 men,
properly officered” along with five days of rations for these men.22 These men would be used to
arrest those guilty of interfering with “the enforcement of the enrollment act [sic].”23
The Daily Ohio Statesman sent a reporter to the scene. The reporter, only named as the
“very much disgusted, Reporter” [sic], interviewed several people on his travel to Holmes
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County and once he arrived in Holmes County. The reporter met a man on the train, and the man
indicated that the “rebels” in Holmes County were “a hundred thousand strong, and they can
raise their company to double that number, for they have made arrangements to arm the women,
children, and dogs.”24 The reporter met another man, and received more information of the
forces of the resisters. This man’s information, received from an unnamed woman, indicated
that the resisters were “armed with four revolvers, a brace of rifled cannons, three infernal
machines, and a thirteen inch mortar.”25 The reporter traveled to the “rebel rendezvous,” and
encountered “a fellow sitting by the roadside with a gun in his hand.”26 The reporter asked this
man of the intention of the resisters, and if they intended to obstruct or “resist the draft.”27
According to this man, reports of resistance against the draft have been told by a “sneaking liar”
since they “hain’t [sic] resisted any draft and we don’t mean to resist any draft, providing they
will send a decent man among us to do the enrolling.”28 The man indicated that his gun was used
to hunt pigeons. The reporter remarked on the riffle pit, but the man indicated these pits were
used to drain a resident’s cranberry marsh. Upon seeing a blockhouse, the reporter inquired of
the purpose of this structure. The reporter was reassured that this structure was used as a hog
pen.29
Colonel William Wallace, commander of the Fifteenth Ohio Infantry, wrote a report
regarding the incident. According to Wallace,
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I reached Napoleon about 4 p. m., when I ascertained the insurgents were in force about 2
miles to the south. I advanced my whole force in that direction, throwing out an advanced
guard of 50 men, under Captain Moon, of the Governor's Guard, consisting principally of
the Third Ohio (exchanged men). When about 1 1/2 miles from Napoleon, the advance
guard was fired upon by bushwhackers from behind logs and stone piles.30
Wallace had given the order not to return fire upon the resisters, but instructed Captain Moon to
“ascertain if possible the position of the insurgents, when I indicated sending in, under flag of
truce, the Governor’s proclamation; but if fired on by bushwhackers, to return fire, and halt and
report, which he did.”31 An hour after arriving at the scene, Wallace advanced toward “the place
of the supposed encampment,” but did not detect any resisters.32 He ordered his men to continue
forward, and was fired upon by resisters. Wallace estimated that roughly fifty men were based at
the makeshift encampment. The men disbanded, and Wallace ordered his men to form patrols to
locate the resisters. Wallace’s men “returned with a few prisoners and the intelligence the
insurgents were flying in all directions.”33
Wallace’s report revealed the sentiments of the local population regarding this incident.
According to Wallace, “leading men” were described as “exceedingly anxious.”34 Wallace’s
report indicated that these residents “[promised] me that as the insurgents had dispersed they
would see that the parties for whom the provost-marshal had warrants should be delivered up. I
gave them one day to bring in the persons for whom the marshal, who was with me, had
warrants.”35 Wallace justified his instruction since he wanted to “preserve the peace and not
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increase the excitement” within Holmes County.36 Wallace concluded his report by attesting to
the “good conduct” of the soldiers.37 The law, according to Wallace, would be upheld. In his
view, “the slight shedding of blood will be a warning to all evil-disposed persons that any further
attempt to resist the officers of the Government [sic] in the execution of the laws will be met
with speedy and sure punishment.”38
The Daily Green Mountain Freeman reported upon the aftermath of this incident. They
reported that “the traitors of Holmes County, Ohio, who banded themselves together to resist the
enrollment were brought to their senses by the troops sent to enforce the authority of the law.”39
According to this article, “leaders pledged themselves that there should be no further difficulty,
and that the draft should go on unmolested.”40 The Daily Evansville Journal reported of the
arrest of W. Greiner, J. Stuber, S. Snow, and P. Stuber for their involvement to interfere with
Robinson’s enrollment of men in Holmes County.41 The Cleveland Morning Leader reported the
indictment for these men, and they each paid their bail of $1,000.42
One of the most controversial elements of the Enrollment Act was the section regarding
provost marshals. These individuals served a significant function in the process of conscription
since they created the lists of eligible men. They issued a conscript’s draft summons, but also
ensured that men reported for service. The lists included the man’s place of residence, age, and
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occupation. A man’s name would then appear in the local newspaper, listed by township, when a
man was conscripted into service. Provost marshals had the difficult task since they became the
target of anti-conscription violence. They were seen as the direct threat with the power to create
lists, and subsequently conscript men into service. Provost marshals were to be appointed by the
president, which increased the likelihood that these men were chosen for political reasons. These
men received the rank and pay of a captain in the United States military even if they did not have
previous military experience, a fact that created further discord among enlisted men.
Provost marshals were required to arrest draft dodgers and send them to the closest
military commander or military post to receive their punishment. Outward defiance often turned
violent since drafted men and resisters forcefully fought their arrest by attacking provost
marshals. Making arrests became one of the most dangerous aspects of the provost marshals’
duties. They were further responsible to arrest spies and send them to the general command of
the military for formal arrest. Provost marshals were under the leadership and guidance of the
Provost Marshal General, whose office functioned as a separate bureau in the United States War
Department. At the district level, provost marshals served as the president of boards of
enrollment. This post allowed the provost marshals to oversee other presidential appointments,
which included the licensed physician.
Enrollment boards served an important function in the system. Drafted men were to
report to the enrollment board for physical and mental health screenings. Men were able to apply
for an exemption from service. Drafted men would present their case to the enrollment board, but
the board would make all final decisions regarding exemptions. In order to make this task
manageable, boards were further divided into sub-districts. There were typically two sub-districts
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created with the guidance of the Secretary of War. An enrolling officer was appointed within
each sub-district. To curb resistance, board members could be penalized for accepting bribes.
Surgeons could also be punished for having accepted bribes in exchange for exemptions. If board
members exchanged exemptions for “money or other valuable things,” took payment for
“making an imperfect inspection or a false or incorrect report,” or “willfully neglect[ed] to make
a faithful inspection and true report,” they could be court martialed, fined up to five-hundred
dollars, and sentenced to prison at the discretion of the court.43
According to Matilda Randolph, “he told me he was not afraid to die. He said he was
dying for his country, and it was a glorious cause.”44 These were the dying words of William H.
Randolph according to his wife, Matilda. Randolph, a politician and businessman from
McDonough County, Illinois, was murdered for performing his duties of enforcing the draft.
Randolph accepted these duties against the advice and judgment of those closest to him.
Randolph’s untimely death was followed by years of searching and inquest to bring those
responsible to justice. Randolph remains a martyr to some in the local area since his murder
came from his faithful service to the president and his policies, while others are less sympathetic
and believe that Randolph’s murder was a consequence of his abuse of power. Randolph’s life,
his death, and the trial of his murderers remain local legend and serve as a reminder that the
unpopularity of military policies during the Civil War was not exempt from President Lincoln’s
home state.
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The Civil War became an essential element in Randolph’s life. Resistance against the
draft was common and the main target of the mass riots in New York were the federal provost
marshals since they were responsible for drawing the names of those that would be drafted.45 On
June 16, 1863, Randolph received a letter from B. F. Westlake informing him of his appointment
as Provost Marshall of McDonough County.46 Randolph was reappointed in September 1864.
Randolph’s closest friends and family believed he should decline this offer because of the draft
resistance in other regions and the violence directed at provost marshals. Randolph reassured
them this was his duty to serve the Union and President Lincoln through his faithful service in
this position.47
Enlistments were in decline by the time Randolph assumed his position. A letter from
James Oakes, Office A. A. Provost Marshall General in Springfield, Illinois on September 23,
1864 informed Randolph that he need to initiate a draft call on September 25, 1864. Oakes
concluded this letter to Randolph with the following remarks, “I am persuaded from your past
fidelity and devotion to the interest of the government that no further incentive is required to
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secure your prompt and effective execution.”48 In November of 1864, Randolph was notified that
a man named John Bond refused to honor his draft summons. This act of defiance made him a
deserter under the provisions of the Enrollment Act and its enabling regulations. Randolph went
to Chris Sappington’s saloon in Blandinsville to convince Bond to honor his summons and to
return to Macomb.
Accounts of what happened in this encounter vary considerably. According to eyewitness
testimony from John Dunham,
Randolph was going north to James Bond’s hotel [Park Hotel]. I next saw him go through
the house into the back lot…they came back through the hall onto the platform. They
talked together there a little while. Then John stepped back and onto the door step as if
going in. Randolph raised his left hand and touched John on the right shoulder in a gentle
manner. I could not hear what was said. John had his revolver in his right hand the
moment Randolph touched John. John shot at Randolph [and] hit him near his breast or
shoulder [and] must have hit him. John run through the house. Randolph started to pull
out his pistol from his overcoat pocket and went after him. Then I heard a shot from a
group near the fence corner, that shot was fired in [a] south-easterly direction. When
Randolph put his hand on John; Miles was a rod or two away: was in the group the shot
came from; the next I saw of Randolph was he was in the street running east and
west…looking over his left shoulder. Miles was standing in the same street…he was
taking deliberate aim toward Randolph with his pistol. James Bond called to some one
[sic], “give me a gun.” Mrs. James Bond brought out a double barrel gun, when Miles
shot, Randolph was going in a steeped position, toward the east. John had got away
before this shot. Miles came back west to Main Street then he went down that street and I
did not notice where he went. [Atilla] Ray rode around on a gray horse from [the] alley:
John’s horse was brought from the barn through the lot to the front of the hotel.49
There are other accounts of the event. James Coates said,
John stepped and shot once as soon as Randolph started east due west. James was there at
[the] time of [the] fighting about three yards [away]. I think he was outside of the fence.
He came out [the] west door of [the] barn. [I] didn’t hear any words by James, not while
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the shooting was going on. [Randolph] turned his pistol at Miles. Miles came running
[and] Randolph shot once.50
According to another unidentified witness, “[Randolph] asked John to take a drink. Randolph
told John he must go with him. John was going off [and] Bond told him he didn’t want to
[serve].”51 James Emery, another eyewitness, said, “James jumped over the fence with a shot
gun. John shot once after they got in the street. Miles and he were both shooting.”52 According to
a McDonough county history, John Bond left the saloon and said he refused to report for duty
and induction since he “would not go and fight for the niggers.”53
After the shooting, Randolph was taken to a local resident’s home for medical care. Dr.
Thomas M. Jordan, the attending physician to Randolph, recalled: “[w]hen I got there I found
Mr. Randolph lying down-I examined him-found a wound just below and to the right of the
Naval Umbilicus-another penetrated just above the pelvic bone-I told him he would die.”54
Randolph was given morphine and brandy to alleviate some of his pain. He died within hours of
sustaining his injuries. The narrative in the official Coroner Inquest Report for William H.
Randolph states that,
[Randolph was] found suffering from the effect of gun shot [sic] wounds that he had one
wound which was about two inches below the Naval Umbilicus. And that said wound
was the appearance of having been made by a gun or pistol ball which had entered his
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belly. That they found that he had another wound on his left side just over the crest of the
illium [sic], which had evidently entered the cavity of the abdomen.55
Because of these facts presented and analyzed by the McDonough County Coroner’s Inquest
jury, they determined “that he came to his death upon the 3rd day of November A.D. 1864 from
the effect of leaden-balls and powder fired from pistols held in the hands of and fired by John
Bond and Miles Bond on the 2nd day of November A.D. 1864.”56
Despite the opposition to the system of the draft, local residents called for justice. They
wanted the assailants that participated in the murder of Randolph to stand trial for the crime.
After evading punishment for this crime, Miles Bond was eventually found in Hardin County,
Kentucky and brought to Illinois to face trial. Frank E. Fowler, Chief Detective of Illinois, found
Miles Bond in June of 1868. There had been a $5,000 reward offered for finding the Bond
brothers. According to the Macomb Journal, Miles was living in “destitute” conditions after he
escaped the scene of the crime.57 The article further stated that “Bond had no money and was
almost naked. Indeed the way of the transgressor is hard.”58 Miles was the only offender that was
initially found. The Chicago Tribune noted that “[t]he remaining three of the murderers are still
at large,” but the newspaper confidently assured readers that it would be “impossible for them to
escape the clutches of the law without leaving the country.”59 The Macomb Eagle reported upon
the arrest of Miles. They reported, “many of our citizens were wild with excitement, and in
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some cases expressed a desire to inaugurate lynch law.”60 This article captured the political
sentiments of McDonough County, Illinois. According to the article, “the trouble is, politics has
a great deal to do with murder now-a-days [sic]. Persons are not capable of judging of the guilt
of a murderer, until they first ascertain his political sentiments.”61
Miles was brought to the McDonough County jail to wait for his trial. The indictment for
murder was filed on October 8, 1868. Local residents had mixed reactions to Bond. Local police
were worried about a jailbreak, but these fears were unfounded. The McDonough Times
published a story that Miles was moved to a jail in Rushville for his protection.62 The defense
was able to secure a change of venue to Schuyler County after Miles was moved to the jail in
Rushville. The trial of Miles Bond was a complex and carefully nuanced defense. Miles63 did not
deny that he had shot Randolph. His defense built their case on defending Miles’ actions as
justified. The first success of the defense was securing the change of venue. Sixty-three men
were screened for the jury.
The defense was not arguing that Miles did not shoot Randolph, but they claimed that
Miles’ actions were warranted. The prosecutor called Reverend Dunham to the stand to testify
that he had seen the fatal bullet leave Miles’ pistol. The defense argued that Randolph did not
properly identify himself as the county’s deputy provost marshal with the power of enforcing the
draft. Miles was portrayed as a concerned older brother who saw his younger brother, John, as a
victim being harassed and shot at by Randolph. The defense further argued that McDonough
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County had already filled its quota of enlisted men, which meant John was ineligible for the
draft. They used examination records to show that McDonough County had called up enough
recruits, excluding John Bond. Supporters of Randolph were unwilling to see Randolph’s death
as the result of enforcing an unnecessary law.
When Miles was found not guilty, many local residents were enraged since they believed
Randolph was a popular enough figure that the Bond brothers should have recognized him. They
believed Bond should have known Randolph’s responsibility to arrest deserters. Moreover, the
prosecutor neglected to use Miles’ history of violence against him at the trial. Miles had
previously been involved in a shooting at a card game. He had been charged with illegal
gaming.64
The Macomb Weekly Journal covered Miles’ trial. James Finley, a resident of
Blandinsville, testified to his account of the day of the shooting. According to Finley, “Randolph
laid his hand on John’s shoulder – John then shot at Randolph and ran through the hotelRandolph went after him.”65 Finley explained, “John fired immediately – had the pistol in his
hand as he turned to Randolph-I saw no pistol in Randolph’s hands.”66 Winfield Davis testified
on his encounter with Miles that morning. As Davis explained, “I went early that morning to get
something at the store of James W. Welch-while there Miles Bond came got powder and loaded
his pistol, and said something about shooting, but I can not [sic] remember what.”67 According
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to Harrison Hungate, “Miles Bond came to borrow a pistol of Mr. Huddleston-was about half an
hour before the shooting-asked Miles what he wanted a pistol for-he said ‘to shoot a cat’-I told
him to let his neighbors cats alone and mind his own business.”68 Joseph Bentley, in explaining
the status of Randolph within the county, said, “I had heard that Randolph was acting as deputy
provost Marshal [sic] –Randolph was well known in the county.”69
In 1870, James and John Bond and Atilla Ray were found in Missouri. They were all
brought to Macomb to stand trial. Many believed that the brothers turned themselves in to local
authorities following the acquittal of Miles. The trial of James and John Bond and Atilla Ray
took place in the September term in 1871. They also had a sympathetic jury, even in McDonough
County, after a careful and calculated screening process. At the trial, the defense attorney
attacked Randolph’s personal character as being erratic and violent. According to the defense,
the Bond brothers and Ray were within reason to retaliate and try to evade his custody. The
defense attorney also appealed to the emotions of the jury and stressed the point that John was
young and afraid of being drafted. Miles testified on his brothers’ behalf and admitted that he
was the one that fired the deadly shot.
Court documents recorded the arguments prepared by the defense and the prosecution.
This case, like that of Miles, was carefully constructed, and a careful analysis of the law is
required to understand the complexity of each side’s argument. Both sides’ jury instructions70
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addressed critical legal definitions concerning murder and manslaughter. Murder was defined as
“the unlawful killing of a human being in the peace of the people with malice aforethought,
either expressed or implied.”71 Manslaughter was defined as
the unlawful killing of a human being without malice express or implied, and without any
mixture of deliberation whatever. It must be voluntary, upon a sudden heat of passion
used by a provocation apparently sufficient to make the passion irresistible or
involuntary, and in the commission of an unlawful act or a lawful act without due caution
or circumspection.72
It is important to note that John and James Bond and Atilla Ray were charged for murder and not
manslaughter. A murder charge increased the severity of the crime, since it required malice,
while manslaughter could be seen as a crime of passion without premeditation.
The murder charge was significant. The court documents do not specify the degree of
murder, but it can be assumed that the charge was first-degree because of the element of
premeditation. Many years prior to his death, Randolph himself had written a letter to Lincoln in
which he casually mentioned second-degree murder. “Henry Burton is a bad man and is indicted
in two cases, first for assault with intention to kill, second for murder in the second degree,”
Randolph wrote in 1859.73 Charging James, John, and Ray with second-degree murder would
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have altered the dynamics of the case since proving premeditation would be irrelevant. In
addition, second-degree murder would be an easier case to prove considering the fact they were
not aware Randolph would come for John that day. This would eliminate the element of
premeditated violence.74
John, James, and Ray’s charges could have been classified differently. The instructions
for defendants contained definitions for justifiable homicide and self-defense. According to court
documents, justifiable homicide was defined at the time as,
the killing of a human being in necessary self defense [sic], or in defense of habitation,
property, or person against one who manifestly intends or endeavors by violence or
surprise to commit a known felony upon either person or property.75
According to the eyewitness accounts, Randolph did not act violently toward John.
Multiple accounts highlighted the fact that Randolph touched John, but they did not characterize
this action as violent. John was being formally apprehended for evading his service, and he was
the felon being brought up on charges. The defense attorney argued that the actions against
Randolph were justified since they were of necessity. In the instructions on the behalf of the
State of Illinois, “the doctrine of self-defense has no application in a case when death ensues
from a conflict brought on by the party himself or those with whom he is acting in concert; or
when the party killing or assisting therein has used premeditation or preparation therefore.”76 In
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using this definition, the prosecution argued the defendants did not act in self-defense.
Randolph, according to the eyewitness testimony, did not fire first. The shots fired upon
Randolph were then not self-defense.
Other legal elements could be seen through the references to passages in the Bishop
Criminal Law, Volume 2. A passage, found within court documents, addressed “the attempt to
deprive one of his liberty is not such an aggression as may be resisted to the death.”77 This
passage from Bishop’s Criminal Law implies that the murder of Randolph is not a legitimate
solution or response to evade military service. Another section of Bishop’s Criminal Law was
cited in court documents. Court documents cite section 656, “[r]esisting an unlawful arrest will
not justify homicide.”78 In the instructions on behalf of the State of Illinois, the prosecution
addressed unlawful arrest. According to their instructions, in the event of an unlawful arrest,
“the party so assailed and his friends may lawfully resist and prevent the arrest and false
imprisonment or aid him to escape if in their power, but this right of resistance does not
necessarily extend to taking life with a deadly weapon.”79
James, John, and Ray were also found not guilty. The Macomb Journal only reported
upon the outcome of Miles’ trial. According to the Macomb Journal, “the fact that Miles Bond
fired several shots at the murdered man, was abundantly proven to the jury by unimpeachable
witnesses, as also his own statements that he had fired the shot which proved fatal, and yet a
jury, a Schuyler county jury, ignoring this testimony, brought in a verdict of not guilty.” 80 This
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article highlighted the political nature of McDonough County and Schuyler County. They
reported, “we are not going to say that he was acquitted upon political grounds, notwithstanding
we understand that every man upon the jury was a Democrat, and that a majority of them at one
time were members of the order of the Knights of the Golden Circle.”81 The Macomb Eagle
printed an article regarding the appointment of Republicans as provost marshals. As described
by the Macomb Eagle, provost marshals were “considered a necessary adjunct of this unpopular
and unnecessary war.”82 The Macomb Eagle noted that Republicans received these
appointments since “republican [sic] politicians of Macomb will control the appointment of
provost marshal, and we trust they will select some one [sic] whose character will furnish a
guarantee that nothing shall be done rashly or through passion or prejudice.”83 In evaluating the
character of Democrats, and the selection of a Democrat for this position, the Macomb Eagle
reported, “Democrats will not violate the law – they will inaugurate nothing that may tend to
disturb peace and order; but at the same time they will submit to nothing that free men should not
submit to.”84
With the headline, “Two United States Marshals Waylaid and Murdered in Iowa,” the
Oskaloosa Herald announced the deaths of Deputy Provost Marshal John Bashore and Special
Agent Josiah Woodruff in the fall of 1864 near Sugar Creek, Iowa.85 Bashore and Woodruff had
received orders from Captain James Matthews, the provost marshal of the 4th district in Iowa, to
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arrest three deserters. Bashore and Woodruff were ambushed, and Captain Matthews recounted
the scene in a report to Governor W. M. Stone. According to Matthews, Bashore and Woodruff
received orders to arrest Joseph Robertson, Thomas McEntire, and Samuel Bryant since these
men were “deserters by reason of having failed to report at my head-quarters [sic] for
examination, and after being drafted and having due notice thereof.”86 Bashore and Woodruff
“were fired upon and brutally murdered by three or more bushwackers who had sworn resistance
to the draft.”87 This violent altercation, according to Matthews, was “preconcerted” [sic] as he
was unsure of the “extent this treasonable organization may be disposed to carry out their
treasonable purposes.”88 Matthews feared the disruption of enrollment, and called for state
resources. Matthews explained that these resources were necessary “for the purpose of quelling
all insurrectionary resistance in this quarter, as well as to arrest and bring to justice the
perpetrators of the crime, in order that I may be enabled to proceed with the draft without
hindrance or molestation.”89 Provost Marshal General James Fry wrote to Major General John
Pope regarding this incident. Fry indicated that Bashore and Woodruff “were waylaid and shot
without any pretense or provocation except the lawful discharge of their duty.”90
Lured into an ambush, the two officials faced a veritable firing squad of draft resisters,
according to the Herald’s account. “There can be little if any doubt that these assassinations are
in accordance with the plan already adopted and sworn to by the secret order of Copperheads in
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Iowa,” the paper declared.91 The newspaper further indicated that, “they have sworn that no
officer who goes out even to notify them of the draft shall return alive.”92 On the morning of
September 30, 1864, Bashore and Woodruff entered Sugar Creek Township and met Mike
Gleason. While the officers tended to their horses and ate, Gleason went to inform a group of
Copperheads of their arrival. These male residents of Sugar Creek Township routinely met on
Saturday mornings. The officers were inside a carriage and approached John and Joe Fleener93
and Gleason. Bashore exited the carriage and informed the men of their duty. Upon realizing the
pending hostility, Bashore attempted to re-enter the carriage. John Fleener shot Bashore in the
back with a double-barreled shotgun before he could seek refuge. Bashore was then severely
beaten with the butt of the shotgun. Woodruff was then shot in the chest with the same doublebarreled shotgun. Woodruff was then hit by a bullet in the face, which broke the bones in his
lower jaw. Lastly, Woodruff was shot in the head and killed instantly. Bashore shot and severely
wounded Gleason’s thigh, which made it impossible for Gleason to flee the scene.94 Residents
reported to the scene, and moved Bashore to J.A. Craver’s residence.95 Gleason was arrested. In
a futile attempt to evade the law, Gleason lied to authorities and stated that he had tried to help
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the officials. Bashore remained alive for a few hours following the incident. He was able to
relay the details of the affray before he died.
Gleason’s trial took place in the October term of 1867. Associate Justice Samuel F.
Miller and Iowa District Judge James M. Love presided. Under the February 1864 federal law
that punished those that inflicted injury or harm upon provost marshals, Gleason was charged
with murder. Gleason was charged with murder for his attack upon the officers as they
performed their official duties. According to the February 1864 federal law, punishment could
be rendered for the death of an officer “which is roused by no fault of the officer.”96 If provost
marshals were harmed or killed while not acting within their official capacity of their office,
Gleason would not “be amenable to the federal laws, however malicious the deed may be, and
even though it result in death.”97 Witnesses were interviewed to corroborate the dying
statements of Bashore. Court documents note, “Bashore seems to have been fully aware of his
approaching dissolution, and to have made his statements with a full sense of the awful
responsibility of his situation.”98 While making this journey, Gleason “declared to all persons
whom he met his hostility to the law, and to the execution of it by the officers, whom he declared
his readiness to kill.”99 Once the provost marshals realized the location was a set-up for an
ambush, the provost marshals tried to flee the scene for reinforcements to make the arrests. Once
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in retreat, “they were followed by the accused and two other persons, were overtaken, and
killed.”100
The case hinged on if the officials were acting within their official capacity when
attempting to make the arrests. Any violence or disruption made by Gleason was punishable,
according to the law, if these men were acting within their official duties. The defense argued
the officers were killed while in retreat, which means the men were not actively making the
arrests. These men, even in retreating from the outbreak of violence, were still acting within
their duty even in retreat. This law, that punished those that inflict violence upon draft officials,
was created to “protect the life of the person so employed, and this protection continues so long
as he is engaged in a service necessary and proper to that employment.”101
Gleason’s representation wanted the jury to consider if Samuel Bryant, Joseph Robertson,
and Thomas McEntire were actually deserters. The court refused this consideration. This was
refused since “if those officers were ordered by their superiors to arrest persons specifically
named as deserters, they were bound to use their best efforts to execute their orders.”102 Gleason,
therefore, should not have resorted to violence even if these men were not deserters. The officers
receive legal protection under the law, and “does not depend upon the legal guilt of the parties
charged with desertion.”103 If the law was reliant upon the status of men (as deserters) to allow
violence upon draft officers, court documents note it would “defeat the manifest intention of the
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law.”104 The law sought to protect officers while working within the official capacity of their
office. This law does not require proof of Bryant, Robertson, and McEntire as deserters.
This violence ensued once Gleason led the officers to meet the hostile crowd. Gleason’s
actual role in the death of the officers was deemed irrelevant since his motive alone would
warrant punishment. Gleason’s actual role if he “intentionally” or “assisted in bringing about”
was similarly viewed by the law.105 Similar to the Randolph murder case, Gleason’s actions may
be seen as self-defense if the officers were killed when not acting in the official capacity of their
office.
Gleason was found guilty of murder. At his sentencing, Justice Miller said,
You met these two men, who confided to you their purpose to arrest deserters. You went
immediately to a place in the neighborhood, where these deserters were, with a large
crowd of other persons, many of who were doubtless known to you as sympathizing with
them. On your way you published to every person you saw, the presence of these officers
in the neighborhood, and the object of their visit. You declared on each occasion your
hostility to their purpose, and your readiness to join in resisting, even to death, although
you had professed to them that you would assist them. When you reached the crowd, you
proclaimed aloud in the hearing of all, the presence of these men, and the object of their
visit; and declared that you would be one of three men to take or kill them. Very shortly
after this, you and two men of desperate character left the crowd, going in the same
direction, and about the same time. You were next seen lying beside one of your victims,
with your gun broken over his head; your pistol on the ground freshly discharged; and
your other victim dead a few rods off. You were one of the tree who killed those men, as
you said you would be; and you killed them without any cause of offense against them
personally. Your only motive was hostility to the law which they were charged to
enforce.106
Justice Miller addressed Gleason’s citizenship. As Miller noted, “you are not a native of
this country, but, as your counsel have stated, you had taken an oath that you were favorable to
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its government. You came from a country where men in your station in life complain, perhaps
justly, that they are oppressed by laws which they have no voice in making.”107 Peaceful means
of protest were available for Gleason, which included voting for government representation that
may change or alter existing laws. Though opposed to capital punishment, Miller sentenced
Gleason to death by hanging for this crime.
The violence upon William Randolph, John Bashore, and Josiah Woodruff represent
targeted violence upon enrollment personnel. Shortly after the passage of the Enrollment Act,
two enrollment officers were accosted in Indiana. On June 11, 1863, Acting Assistant Provost
Marshal General Conrad Baker recounted the incident. According to Baker, “the murder was
committed by only two men ambushed in a wheat field.”108 Baker also indicated that “affidavits
have been filed with the district attorney charging them with obstructing the enrolling officer.”109
Despite these efforts to disrupt the operation of conscription, Baker reported that “enrollment in
that region [was] progressing peaceably.”110
In July of 1863, a riot took place in Portsmouth, New Hampshire. As reported by the
Portsmouth Gazette, “a large police force had been detailed, and with the usual watchmen and
the day police, instructed to prevent the congregation of any large crowd near the head-quarters
[sic] of the Provost-Marshal [sic].”111 The New York Times reported that “some rowdies” were
disruptive, and the “three leading rioters were badly wounded.”112 Resisters refused to disband,

107

United States v. Gleason, 1 Woolw. 75, 139-40.

108

War of the Rebellion, Series III, III, 347.

109

War of the Rebellion, Series III, III, 347.

110

War of the Rebellion, Series III, III, 347.

111

“A Riot Squelched in Portsmouth, N.H.,” New York Times, July 18, 1863.

112

“A Riot Squelched in Portsmouth, N.H.,” New York Times.

168
police took resisters into custody, and a gun was seized by the police.113 According to the
Portsmouth Gazette, “a small squad of soldiers from the headquarters of the Provost-Marshal,
[sic] appeared; the faint gleam of their bayonets was seen in the dim light; they charged upon the
mob, and it ran like sheep, taking their wounded with them.”114 United States Marines also
responded to the scene. As reported by the Portsmouth Gazette, all instances of resistance “must
fail” since “they that sow the wind shall reap the whirlwind.”115 Despite the occurrence of
violence in New Hampshire, the New York Times reported that the draft held in the fifteenth
ward in Philadelphia was “completed in a quiet and orderly manner.”116
In Boston, as the New York City draft riot erupted, resisters responded to the issuance of
a draft summons. David Howe issued a draft summons and was “badly wounded” by a mob.117
Boston police responded to the scene as more resisters gathered. The police were hit with stones
and bricks. In the early evening hours, resisters broke into gun shops to seize weapons. There
was also an attempt to seize arms from the armory. Several people were either wounded or killed
for the attempted seizure of weapons from the local gun shops or the armory. According to The
Ohio Statesman, “the outbreak was speedily quelled, and several arrests made. As a
precautionary measure against further riotous demonstration, a company of regulars from Fort
Independence will be ordered to the city to night [sic].”118
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Just a month before Randolph’s murder, Assistant Provost Marshal Charles Phelps
survived an assassination attempt in Fulton County, Illinois. The Macomb Weekly Journal
reported upon the incident. According to the newspaper, “the cowardly sneaks who did the deed
were hid in the bushes, and fired on [Phelps] as he passed by on the road.”119 Phelps had spent
the day issuing draft summons in Lewistown, Illinois. The Macomb Weekly Journal indicated
that “one ball took effect in his hip, and thirteen bullet holes were counted in his overcoat.”120
This assault, according to the newspaper, was executed by “the peace sneaks of that county.”121
In October of 1864, Lieutenant-Colonel Cyrus Butler and Lieutenant George Van Vliet
were ordered to arrest Joseph Lansberry. Lansberry had failed to report for service once he was
conscripted. Butler and Van Vliet forced themselves into Lansberry’s residence. According to a
newspaper account of the incident, “Butler and Van Vliet were going up stairs [sic], Lansberry
appeared at the head of the stairs with his rifle and fired, the ball taking effect in the abdomen of
Butler, above and a little to the left of the navel. Butler still advanced, when Lansberry, clubbing
his rifle, struck him a severe blow over the head knocking him down. Lansberry then, after a
scuffle with Van Vliet, escaped.”122 The Elk Advocate concluded the article by addressing
Lansberry’s limited financial means, but also commented upon conscription policies. The Elk
Advocate reported, “unfortunately for poor Lansberry, he was poor and unable to pay his
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commutation, or like some of his chivalric Republican brothers, put in a substitute and do his
fighting by proxy.”123
This violence upon provost marshals did not end once the war concluded. Months after
General Lee’s surrender, Deputy Provost Marshall Jacob Crouse was murdered by John Reed
and Mingel Reed. John had recently returned to the United States after spending time in Canada
to avoid military service. Mingel served in the Confederate military during the war. According
to the Bedford Gazette, Mingel was verbally harassed by Crouse, but this tension escalated when
Crouse made an attempt to arrest John for evading military service.124 Crouse used a large stone
to hit John in the head, and John fired upon Crouse. As the Bedford Gazette reported, “this is a
sad, sad affair, and we hope may be the last of the kind it shall ever be our painful duty to
record.”125 This episode exposes the lingering tensions regarding conscription, and the men in
charge of enforcing conscription policies.
These cases illustrate the dangers that provost marshals, and other enrolment personnel,
faced when either issuing draft summons or arresting deserters. These violent altercations
demonstrate the extreme means employed to avoid military service. These government agents,
unpopular because of their rank and political appointments, served as the enforcement agents of
conscription. They played a vital role by creating lists of eligible men, selecting men for service,
and enforcing conscription policies. These instances of resistance against these government
agents illustrates a particular type of resistance since these resisters sought to disrupt the
operation of conscription.
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Resisters and their supporters defied conscription policies and further frustrated
conscription by disrupting registration, enlistment, and drafting of men into service. These
efforts, directed toward the governments, illustrated the deep-seated opposition toward a
government that implemented policies to require mandatory military service. Violent and nonviolent actions outwardly defied conscription as a means to challenge the law. Due to the
unpopularity of the draft, government officials and enrollment personnel became the targets of
violence since they were responsible for creating lists of eligible men and for pulling names of
men forward as being eligible to conscript during a draft call. Provost marshals, the agents in
charge of creating lists, selecting eligible men for service, and arresting deserters, became targets
for resisters. Beaten, attacked, accosted, and murdered, provost marshals tried to carry out their
duties. Resisters purposefully tried to install fear of halt the execution of the duties of the
marshals.

Chapter 5
DRAFT DODGERS

Initial conscription laws, in both the Union and Confederacy, offered limited provisions
regarding those not eligible for service. As the war progressed, legal definitions of eligibility and
ineligibility became more specific. Even after eligible men were placed onto a list, they were
further classified into classes that designated when they would be called for service. Summoned
for service, dodgers determined a course of action to make themselves ineligible. Unlike
resisters, draft dodgers, did not bring attention to themselves or openly express their opposition
to conscription policies or regulations. Rather than engage in outward defiance, draft dodgers
used the laws to their benefit as their means to evade. These men were likely aware of the
exemptions that men could obtain and tried to obtain an exemption when possible. Draft dodgers
were often interested only in their immediate exemption from service or for those in their local
communities. They were not interested in directly challenging conscription laws as a matter to
amendment or repeal.
Draft dodging took many forms in the Union and Confederacy. Some dodgers sought
health or occupational exemptions, while others sought to flee their residences to avoid
enrollment. As in later wars, deferments based on domestic dependency opened up familial
routes of avoidance. Others took the more dangerous route of enrolling but then deserting, and
some even organized collective resistance by joining guerrilla bands. In the Union, payment of
the commutation fee represented a peculiar form of dodging, and in some cases, communities
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acted in concert to fund commutation and substitution. Avoiding the draft, then, did not need to
involve lawbreaking. The conscription acts themselves contained with their own escape hatches.

As noted above, Confederate exemption laws eventually offered a wide range of
exemptions. Confederate military records allow us to see how these policies worked in action.
These records expose the legally sanctioned ways men avoided military service. On November 3,
1864, William Jurs, a 46-year-old man from Charleston, South Carolina, was allowed an
exemption from service if he served as a tailor under the direction of Captain G. I. Crafts. Jurs
would maintain this role as a tailor in the Quarter Master Department until April 4, 1865. If Jurs
failed to renew this post as a tailor, he would be deemed a deserter.1 George Reincke, another 46year-old man from Charleston, South Carolina, was similarly given a position as a tailor. Like
Jurs, Reincke needed to renew this position by April 4, 1865 or he would be treated as a
deserter.2 J. H. Mensing, a 33-year-old man from Charleston, South Carolina, was ordered to the
service of Captain G. I. Crafts as a tailor. He would be treated as a deserter if he did not submit
an application for renewal for this position by January 1, 1865. Major S. A. Durham approved
this order of appointment for these men.
Occupational exemptions from military enrollment could extend across racial lines. In
January 1864, Captain G. I. Crafts requested the service of Albert O’Neill. Captain Crafts
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described O’Neill as “a Free colored man who had been in my employment as a Tailor.”3
O’Neill worked for the Clothing Department of the Confederacy under the direction of Captain
Crafts. The Confederate Clothing Department sought to provide clothing, shoes, and related
supplies for the troops. O’Neill, according to Captain Crafts, worked “for a long period.”4
O’Neill was listed as a conscript, which explains Captain Crafts’ effort to seek an exemption for
him from military duty. Crafts wanted O’Neill to “be assigned to duty in my Department and
ordered to report to me for duty.”5 Crafts wanted O’Neill under his direction since “this man’s
services, from his long experience and capabilities are indispensable.”6 Major General Jones
“respectfully” granted this request for Captain Crafts.7
Occupational exemptions might also depend on valued relationships within local
communities such as service in local fire companies. F. E. Fraser, a 39-year-old man from
Charleston, South Carolina, was an axmen for the Charleston Fire Company. Fraser was exempt
from a military assignment since his services were “indispensable to the safety of this City.”8 W.
G. Lloyd, a 32-year-old axeman for the Charleston Fire Company, was likewise excused from
military service. Major S. A. Durham signed the order to excuse both men. M. H. Nathan, the
fire chief for the Charleston Fire Company, signed a notice for H. L. Bruns and G. J. Kelly.
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Bruns and Kelly, like Fraser and Lloyd, were also axman for the Charleston Fire Company.9
Their role in the department was also viewed as “indispensable,” which allowed for these
exemptions.10 Because of these necessary duties, the men’s names were placed on the
enrollment list with their exemptions duly noted. The list was then returned to the enrolling
officer that was in charge of their district.11
In September of 1864, the Confederate command in Mississippi issued Special Order
Number 4 to request the service of militiamen. This special order illustrates the use of men
beyond conscription age, but it also shows how men could still be exempt from service. Under
the advisement from Brigadier General Hodge, Colonel J. H. Wingfield and Adjutant Scott
McGehee announced that “all men from 50 to 55 and all youth from 16 to 17 years of age are
militia men [sic].”12 Exemptions, aside from age, were detailed in this order. Exemptions would
be for “all men under bond, tanners, millers and all others, who hold exemptions from the
Confederate or State Governments.”13 These men would be placed into companies, and report for
drills at Camp John Scott or other camps of instruction. Following the formation of these men
into companies, these men “will be allowed to return to their neighborhoods, where they will
appoint a place of rendezvous, meet for drill once a week, and forward to these Headquarters,
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once a week, their Morning Reports.”14 As with militia organization prior to federal conscription,
men were allowed to organize themselves. Men who did not organize themselves into companies
would “be assigned to duty with companies from their own neighborhood.”15 To be clear, this
order indicated that these militiamen should not be among “the State Reserve Forces, nor to
those men liable to conscription.”16 Two cavalry companies were ordered to be formed, and
“enlisted for the Confederate States service” among men eligible for conscription.17 To those
interested in entering one of these cavalry companies, the special order instructed them to report
“without delay.”18
The creation of the Confederate Invalid Corps in February 1864 also altered the terms of
exemption even as the legislation recognized the war’s terrible toll. Under the new law, officers,
non-commissioned officers, musicians, sailors, and privates would be exempt from further
service if they “become disabled by wounds or other injuries received, or disease contracted in
the service of the Confederate States and in the line of duty.”19 Once these men qualified for this
discharge from duty, they would be subject to an examination at a medical examination board. If
the board ruled that the man was unfit for service, he would receive a certificate to attest to their
“permanent disability.”20 This certificate would not absolve the holder from submitting to
periodic medical examinations every six months, provided that their exemption from service was

14

Special Orders Number 4. September 6, 1864.

15

Special Orders Number 4. September 6, 1864.

16

Special Orders Number 4. September 6, 1864.

17

Special Orders Number 4. September 6, 1864.

18

Special Orders Number 4. September 6, 1864.

19

An Act to Provide for an Invalid Corps. Confederate States of America. February 1, 1864.

20

An Act to Provide for an Invalid Corps. Confederate States of America.

177
for disease. This requirement, an order from the Confederate Secretary of War, would ensure that
these men were continually deemed unfit for service. Men discharged for physical disabilities
were not liable for periodic medical exams. Others who failed to submit to these periodic
medical exams would be “dropped from said retired or discharged list, and become liable to
conscription under the terms of law, unless such failure shall be caused by physical disability.”21
A physical disability must be severe enough to prevent the man from performing routine or
normal duties for the military. This law notes that men would be liable for service, and “relieved
from disability” if they are deemed “qualified to perform” by the medical board of examiners.22
Avoiding service was possible if the man had a condition that would warrant a permanent
exemption or if their routine medical examinations revealed a limitation of a man’s health
condition.
In the Union, men between the ages of twenty and forty-five were eligible once
physically and mentally approved. Men were placed into two classes. Those in class two would
be the reserve of men that would be used once all men from class one was used. They were not
subject to service until the United States military needed to increase the size of the military
following the usage of members from class one. President Lincoln was given the authority, under
conscription law, to determine when it was necessary to summon men into service. Men were
exempt if they were “rejected physically and mentally” and deemed “unfit for service.”23
However, the United States Vice President, judges within the United States system of courts,
state governors, and heads of executive departments within the government were also exempt.
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Men in that second class, or those within certain government or elected office posts, used the law
to their advantage as a way to avoid military service.
Additionally, the law detailed more specific conditions for exemptions. The sole
surviving son of a widowed mother would be exempt. The sole son of parents that depended on
his labor would receive an exemption. Households with multiple sons, with a widowed mother or
disabled father, could select which son would receive the exemption. The eldest son of a
widowed mother whose children were minors would be exempt. In the case of a father that
served with his sons, a maximum of two men could be exempt from service.24 Men that had been
convicted of a felony were also exempt from service. Unlike the Confederate conscription act,
the United States Enrollment Act outlined these exemptions. These specific conditions illustrate
the ways that men could avoid service for assorted reasons. The Enrollment Act created an
elaborate bureaucratic system to administer conscription, but also oversaw the ease of its
operation. If states were not divided into appropriate districts, President Lincoln had the
authority to divide the state into districts that would feasibly enroll and conscript eligible men
into service. These districts were created for the “greater convenience in enrolling, calling out,
and organizing the national forces,” but these districts were also created to assist in the arrest of
deserters that violated the act.25
Upon realizing the available exemptions and deferments, men attempted to earn one as a
means to evade service. These conscription laws outlined exemptions and deferments as a means
to create criteria on which men would be selected for service. Men, if unable to obtain a
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deferment or exemption, would then be liable for service in either the United States or
Confederate military. Draft dodgers, often familiar of the exemptions and deferments, often tried
to use the law to their advantage. Rather than outwardly defying the law as a means of evasion
from service, men tried to use the law to obtain a deferment or exemption. The Morning Leader
ran an article on February 29, 1864 in which it addressed the applications for exemptions. Those
liable were required to submit documentation of their age, place of residence, and occupation. If
claiming exemption based on age, documentation was to be provided to verify the man’s age.
According to the Morning Leader, “if there is no family record, the affidavits should so state,
and must also contain satisfactory evidence of the age of the applicants, by the testimony of
parents or otherwise.”26 If a man sought an exemption for “alienage,” then the man would need
to indicate his country of birth, prove he did not file for naturalization, and prove he had not
voted in elections while residing in the United States.27 For disability exemptions, men would
need to prove their disability to the surgeon on an enrollment board.28 Men were advised to
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submit their paperwork in a “neatly folded” package with their name, age, place of residence,
and the exemption they would like to receive.29
According to the Army and Navy Official Gazette, by November 1, 1863, fifty thousand
men were enrolled and mustered into service.30 Circular Number 90 ordered lists to be made to
account for all men that received exemptions. The Army and Navy Official Gazette indicated
that “many persons drafted were excused, thus rendering the proportion of those who were held
small as compared with those exempted. This result would have been avoided, and a larger
proportion of troops would have been secured, if the law had required the correcting of the
enrollment before the draft call. This delay, however, would have stalled the draft.”31 In a
comparison to men exempt for military service in France and Great Britain, the Army and Navy
Official Gazette showed how nearly one third of all men drafted received an exemption. The
ratio of men rejected in the United States was lower than that of France and Great Britain.32 A
chart illustrated the ratio of rejection over a period of time. The year 1859 for France showed a
lower rejection rate than that of the United States for 1863. Otherwise, the United States ratio of
rejection is lower than its European counterparts.
In 1920, United States Surgeon General of the United States Army Dr. Merritte Ireland
wrote a piece in the Journal of the American Medical Association. According to Dr. Ireland, the
Civil War allowed for “a certain indefinite survey” of men’s health.33 Before the Civil War,
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Ireland noted, “we have had no opportunity to judge the defects among our male population.”34
Indeed, while both belligerents in the Civil War had draft boards charged with giving health
examinations, men were often not routinely subject to physical or mental exams. Men would
fake or feign medical conditions that would exclude them from military service. Since men
would often not be subject to a routine physical exam, men that claimed a medical condition
would undergo a physical to prove the existence of the condition. Some of these “tests” seem
bizarre in hindsight. Since deafness was a popular way to dodge, physicians would hold a man’s
nostrils closed then instruct the conscript to inflate their mouth to make their cheeks puff.
Physicians told the alleged deaf conscript this was a test to see if the air was escaping through
their ears.35 Such examinations were no doubt far from foolproof, but lengthy lists of possible
medical conditions created room for evasion. These catalogs of ailments included: flat feet,
hernias, degrees of eyesight limitations, heart disease, issues with a man’s teeth, asthma, hand
deformities, mental health issues, under weight and under height, tuberculosis, and hemorrhoids.
Men used such lists to find ways out of military service.
In the Confederacy, medical fraud was an issue even before conscription laws were
passed. On March 25, 1862, Virginia Governor John Letcher addressed the Virginia Legislature
and voiced his concerns regarding medical exemptions. In Letcher’s view, “the number exempt
on account of physical disability indicates that family physicians are not the proper persons to
grant certificates.”36 The close relationships of family physicians and their patients created “too
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much leniency” that allowed men to obtain exemption notices for medical ailments or conditions
“which would otherwise never have been made.”37 One issue with the existing law, according to
Letcher, was the ability for a man to obtain a physical or exemption certificate from any
“physician he deems most facile to grant certificates, and by paying them fees for examination a
mere nominal and verbal examination is made, instead of a thorough medical inspection.”38 Fees
ranged from $5.00 to $10.00. Letcher believed that the most troubling aspect was the fact that
“the applicant was not even required to appear before the board in person.”39 He suggested the
usage of surgeons to determine a man’s health and ability since they “shall not receive fees for
certificates for disability.”40
In October of 1862, the Confederate Congress enacted legislation regarding the
examination of men. Each county or district would have “a place of rendezvous” for
examination by surgeons that were “employed by the Government.”41 Each board of examiners
was to consist of three surgeons. Exemptions, as granted by these surgeons, were subject to
“regulations to be established by the Secretary of War.”42 These examinations were to evaluate a
man’s physical and mental health. All exemptions given by the surgeons were deemed a final
decision. Men approved for duty were then ordered to meet at their appointed camp of
instruction. Men could be excused from undergoing a physical examination, but these boards of
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surgeons were to be given documentation from a man’s private physician. Men could be
excused for “continued disability” with the proper “certificate of a respectable physician of his
county, city, district, or parish.”43
By June of 1863, General Order Number 89 was issued to further address disabilities.
According to Adjutant and Inspector General S. Cooper, “all discharges for disability will be
held as conditional, depending upon the disability, and valid only during its continuance.”44 A
man would be liable for service once the man’s issue or ailment had “ceased.”45 Once deemed
fit for service, the man would then “serve the unexpired terms of their enlistments.”46
Substitutes were also subject to the conditions in this general order. General Order Number 89
indicates, “their services are due for the war, and the Government should not be deprived of
them, for what proves to be a temporary disability.”47
As the war dragged on, the Confederate command became increasingly aware of
problems created by exemptions. “The whole system of exemption is based upon a false
assumption,” wrote a collection of leading Confederate military officials in July 1863. 48 “It is
assumed that none of the machinery of society, necessary for its comfort and convenience in a
state of peace, is to be disturbed amidst the mighty upheaval of a revolution,” as noted by the
military officials.49 General Bragg’s concern was based on is observation that the “ranks of the
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Army are daily becoming thinner.”50 Rather than shoulder the duties of military service, “hearty
vigorous young men” secured exemptions in job that “could be performed by women or disabled
soldiers.”51 To his best estimate, General Bragg wrote, “the aggregate loss to the Army from this
cause alone is most enormous.”52 Bragg estimated that a quarter of a million men under the age
of forty-five had been granted exemptions. In their view, the conclusion was obvious. As noted
by these military officials, “we think that the Army can be increased a quarter of a million
without more suffering and inconvenience to the country than is to be expected in the life and
death struggle we are engaged in.”53
The Confederate Inspection Records and Related Records reveal how men were
reassigned to other duties following a failed physical exam. On September 15, 1864, Joseph
Johnson was “pronounced by Medical Examining Board incapable of performing active service
in the field.”54 Though devoid of a specific reason for the exemption, the record indicates that
Johnson was “assigned to duty in the supporting force.”55 On January 7, 1865, Lieutenant
Edward Noble, Inspectors of Conscripts for the Second Congressional District, approved this
order and advised that Johnson remain in this service. On May 19, 1864, Jacob Williaman was
likewise exempted from conscription for medical purposes. According to the report by
Lieutenant and Adjutant Isaac Hayne, Williaman was “assigned to duty in the Quarter Master

50

War of the Rebellion, Series IV, II, 670-1.

51

War of the Rebellion, Series IV, II, 671.

52

War of the Rebellion, Series IV, II, 671.

53

War of the Rebellion, Series IV, Volume II, 671.

54

Inspection Records and Related Records Received by the Inspection Branch in the Confederate Adjutant and
Inspector General’s Office. Conscript Department. Columbia, South Carolina. September 15, 1864. Washington
[District of Columbia]: National Archives and Records Administration. Microfilm publications; M0935.
55

Inspection Records and Related Records. Conscript Department. Columbia, South Carolina. September 15, 1864.

185
Department”56 On January 7, 1865, Noble approved the order and instructed Williaman to
remain under the direction of Captain G. I. Crafts with the Quarter Master Department. William
A. Gibson, a conscripted man from Charleston, South Carolina, was also exempt for medical
purposes. Commander of Conscripts May Melton recommended that Gibson serve the Quarter
Master Department. Lieutenant and Adjutant Isaac Hayne, with the approval of Edward Noble,
likewise assigned duties in the Quarter Master Department to W. W. Speissegger on May 19th,
1864. The classification of these men illustrate the ways that men were still used by the
Confederate military even after their failure of a medical exam following inspection from
members of the medical examination boards.
The Union’s experience with medical exemption began as states created the apparatus for
administering the draft as established by the Militia Act of 1862. Indiana provides a good
example of how this process worked. There, Governor Oliver Morton appointed John P. Siddall
as draft commissioner for the state. By late August 1862, Siddall had set the wheels in motion
and was issuing orders for the draft of the militia. After a set of initial orders about enrollment,
his office addressed the matter of medical exemptions on August 26.57 The rules aimed to
“secure throughout the State some uniformity in the inspection of drafted men, who apply for
certificates of exemption.”58 While many matters could be “left, necessarily, to the good
judgment of the Examining Surgeon, slight defects, which might be sufficient for the rejection of

56

Inspection Records and Related Records Received by the Inspection Branch in the Confederate Adjutant and
Inspector General’s Office. Conscript Department. Columbia, South Carolina. May 19, 1864. Washington [District
of Columbia]: National Archives and Records Administration. Microfilm publications; M0935.
57

Documents of the General Assembly of Indiana at the Forty-Second Regular Session (Indianapolis: Joseph J.
Bingham, 1863) 77, 705-706.
58

Documents of the General Assembly of Indiana at the Forty-Second Regular Session, 706.

186
recruits for a long period of time, shall not exempt from draft.”59 A list followed to provide
examples of medical conditions or ailments that would not grant an exemption. In creating a list
of examples, “able-bodied, effective men, such as would honestly be accepted as volunteers,
after a careful inspection, shall not be exempt on account of immaterial defects.”60 These
“general principles” created the criteria for exemptions “to secure effective men, and, at the same
time, not to excuse those fitted for the service, on trivial or insufficient grounds.”61 Six
conditions or ailments were listed as permissible for the enrollment of men into the military.
Vision loss or “imperfect vision” of a man’s left eye would not exempt a man from service.62
The condition of a man’s teeth or the loss of their front teeth would not grant exemption. The
frequency of hemorrhoids were not deemed a significant medical condition to warrant an
exemption. According to this list, “loss of last joint of one or two fingers of left hand, or of one
finger of the right hand, other than the forefinger” did not grant an exemption from service.63
“Deformities” of a man’s limb did not grant an exemption if they had “unimpaired motion.”64
Men with issues of varicose veins on their lower leg (“below the knee”) would not receive an
exemption.65
While Siddall sought to exclude minor ailments, his order stipulated a list of eight types
of major medical conditions that did warrant exemption. Vision loss or “imperfect vision of the
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right eye” would receive an exemption.66 The loss of teeth would grant an exemption if “all front
teeth, and enough of the molars to render mastication imperfect.”67 Hemorrhoids justified
exemption if they were larger or appeared in “frequent attacks,” and those suffering from chronic
diarrhea could be excused.68 Deformities that interfered with the “free motion of limbs” qualified
as did the “loss of more than one finger of right, or more than two fingers of left hand.”69
Varicose veins above the man’s knee and hernias that were “large or irreducible” meant an
exemption.70 The discretion of granting exemptions in these cases was given to surgeons.
Diseases related to the heart and lungs would receive exemptions as would “all organic or
functional diseases marked debility.”71
By early 1864, medical exemption in the Union Army became such a complicated matter
that the Provost Marshal General’s office created a medical branch to provide “a uniform
understanding of the prescribed medical regulations.”72 All medical materials regarding the
examination of volunteers, substitutes, and conscripts were sent to surgeons on enrollment
boards. Surgeons were provided with information defining the medical problems that would
disqualify a potential soldier from military service.73 The office standardized and collected
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records for more than a million men by the end of the war. Doing so “afforded the means of
examining into complaints as to improper action in holding to service or enlisting men physically
unfit, with an intelligent understanding of the facts in the case.”74 More important, standardized
medical examinations ensured “a radical discovery and exposure of attempts at fraudulent
enlistment.”75 In short, medical exemptions became more explicit to prevent abuse of the system.
The Provost Marshal General Office released a report upon medical fraud. This report
details the medical examinations, and provided methods for surgeons to detect fraud. Once a
man arrived for his medical examination, they would be instructed to remove their clothes while
a surgeon observed. The surgeon would then be able to detect deceit for a feigned medical
condition if the man easily removed his clothes for inspection.76 The man would then be fully
inspected, his measurements taken, and asked to perform basic movements to show flexibility
and dexterity. According to this Provost Marshal General report, “the number of men that can be
examined per day with accuracy depends not only upon the character of the men examined, but
whether or not they are drafted men, as much more time must be devoted to them in answering
all their questions and listening to and deciding upon their claims for exemption.”77 Volunteers
and conscripted men, as noted in this report, “are governed by very different motives in
presenting themselves for examination; for while the former tries to conceal every physical
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defect, the latter is equally anxious to magnify every slight aliment.”78 Surgeons were
particularly advised on how to detect fraud in relation to blindness and deafness. These methods,
to be used by the surgeons, were created as a means to induce inductees to reveal their
infirmaries as being fraudulent. For example, men were lead through an obstacle course. This
course would prove difficult if a man had impaired vision. If the men successfully wade through
the course without injury, the surgeon would know a man’s blindness was a fabricated ailment.79
Paragraph eighty-five of the United States War Department Regulations for the
Government of the Bureau of the Provost Marshal General, dated April 21, 1863, outlined the
available exemptions.80 Months later, in November 1863, the list of available exemptions
changed. The original list contained provisions for fifty-one exemptions, but the new list
outlined forty-one exemptions. Imbecility and insanity, formerly combined as one exemption,
turned into two separate exemptions. Conditions for deafness also changed between these two
lists. Originally, men would be exempt for “complete deafness.”81 The new list, however,
indicated that men could be exempt for “decided deafness,” and the impairment “must be so
decided as to leave no doubt of the man’s unfitness for military service.”82 Regulations regarding
the man’s tongue also changed. In the original list, exemption would be granted if a deformity of
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the tongue “[would] be extensive enough to interfere with the necessary use of the organ.”83
According to the new list, deformities of the tongue would only receive deferments if the
deformity would “interfere seriously with the use of the organ.”84 Men could receive exemptions
for missing teeth. Originally, men would be exempt if the missing teeth “[prevented] mastication
of food and tearing the cartridge.”85 The list was amended to allow exemptions only when “the
loss of teeth is so great that, if the man were restricted to solid food, he would soon become
incapacitated for military service.”86
Exemptions further outlined the guidelines regarding the deformities in a man’s hands
and feet. On the original list, men could be exempt for missing two fingers on a single hand or
missing their first and second finger on their right hand.87 The new list was more restrictive since
men were only exempt for missing the index finger on their right hand.88 Lastly, exemptions for
deformities of feet changed between the two lists. Men were initially granted an exemption for
several reasons regarding their feet. On the amended list, men could only receive an exemption
for club feet or for a missing the large toe. The changes between these two lists show how the
amended list became more restrictive, which eliminated the available exemptions available to
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men. All medical conditions were subject to evaluation and inspection by physicians. Most of
the conditions on both lists would exempt those men with severe medical issues.
New rules and regulations illustrate the lengths to which the United States government
and War Department would extend to eliminate fraud. Confederate and Union conscription laws
sought to normalize and standardize the list of health issues that would exclude a man from
service. These medical conditions, most severe or chronic, were used to ensure the armies would
contain men fit for service. In an effort to obtain a medical deferment, men would request a
physical to prove their ineligibility from service. Since physicals were uncommon during this
war in both the Union and Confederacy, men used physicals as an opportunity to show they were
unfit for service. Conscription regulations themselves reveal that gaining an exemption
sometimes involved bribing an examiner. Across the course of the war in both sections, draft
dodgers used the law to obtain medical deferments as a tactic of evading conscription.
On April 21, 1862, the Confederate Congress enacted the Partisan Ranger Act. This act
allowed President Jefferson Davis to raise men as rangers. According to the act, Davis was
“authorized to commission such officers as he may deem proper with authority” in order “to
form bands for Partisan Rangers, in companies, battalions or regiments.”89 These rangers, once
accepted for service as a ranger, would “be entitled to the same pay, rations, and quarters during
the term of service, and subject to the same regulation as other soldiers.”90 While in service as a
ranger, they were ordered to collect “arms and munitions” from the Union troops.91 These
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supplies were to be given to quartermasters.92 In filling this service, rangers were to “be paid
their full value in such manner as the Secretary of War” designated.93 A month after the
enactment of this act, the Memphis Daily Appeal explained that this act was a way for the
“Richmond Whig” to allow rangers “to be recruited from that portion of our population liable to
conscript service.”94 In explaining the implications of the act, the Memphis Daily Appeal
reported that rangers “thus occupies the same legal ground with any portion of the army- with
this difference, however, that the partisan ranger act was passed subsequent to the conscript act,
and in all respects in which the two conflict the ranger prevails.”95
This contention with the Conscription Act remained an issue while the Partisan Ranger
Act remained in effect until 1864. Federally mandated conscription was unpopular among the
Southern population. The Partisan Ranger Act sought to provide an alternative to service in the
federal military. Through this act, men would join companies to stay close to their homes.
Rangers were authorized to harass, detain, and inflict injury upon Union troops. Despite these
advantages, Rangers were often expected to live off the land without much assistance from the
Confederate government. These home front fighters would skirmish with Union troops, and
returned to their home following their shift. These guerillas, acting as conscription dodgers,
often caused problems for the Confederate military for other reasons. Most dressed in civilian
clothes, which made them difficult to identify. They often lacked discipline, order, and
adherence to the law. Rangers ravaged the South in search of food and shelter.
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Due to the inconsistent and rebellious nature of Rangers, the Confederate Congress
disbanded them through the repeal of the Partisan Ranger Act in 1864. Rangers continued to act
throughout the South despite the repeal of the act. This study illustrates how these guerilla
fighters played a role within the American Civil War. Through the Partisan Ranger Act, the
Confederate Congress also established an alternative to the Conscript Act since it allowed men to
serve the Confederacy as irregulars. This conflict represents issues of civil violence and guerilla
tactics used in this transnational war that set the guerillas from the Confederate States of
America in conflict with Union troops.
Shortly after the passage of the Partisan Ranger Act, Captain James Hinton (Company A
of the Eighth Regiment of North Carolina Troops) wrote to President Jefferson Davis.
According to Hinton, he had been taken prisoner near Roanoke Island. He wrote of a prisoner
exchange, commented upon his plea to the Secretary of War, and believed his request for
exchange had been denied. As he explained, “I have anxiously awaited the reception of
intelligence that would have more than filled by inmost soul with joy. But no such intelligence
have I received.”96 He explained how he was “anxious” to assist with “Southern
independence.”97 He also indicated his “desire” for release since this would allow him “to raise
a guerilla company to operate in this (Albemarle) region” since “the enemy are prowling about in
small marauding parties greatly to the annoyance of the citizens of this community.”98 He
expressed his skill to lead guerillas because of his familiarity with the location, but because for
his ability “for detecting and bringing to justice those of the citizens who are guilty of
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disloyalty.”99 He reassured Davis by explaining how he would be able to raise approximately
200 to 300 men for this service. If allowed to complete this task, according to Hinton, “I
promise if released to do service of which my country will not be ashamed.”100
On May 24, 1862, Colonel and Military Secretary A. L. Long addressed the application
of the Partisan Ranger Act in relation to the Conscription Act. Colonel Long explained that reenforcements would not be sent until “new regiments cannot be raised until all the old regiments
are willed to the maximum.”101 Colonel Long, acting in accordance with General Robert E.
Lee’s orders, indicated that “the most speedy way of increasing [General W. W. Loring’s]
present force will be to raise partisan rangers, authorized to be raised under the recent act of
Congress.”102 In following the terms of the act, Colonel Long requested that General Loring
should select the appropriate officers to be approved by President Davis since “every exertion
shall be made to arm the rangers as fast as they are raised.”103
On June 2, 1862 Mississippi Governor Thomas Moore wrote to President Davis.
Governor Moore indicated that he “authorized suitable persons to enroll companies of Partisan
Rangers, in accordance with the act of Congress, hoping thereby to get several companies
promptly into service, and confidently believing that my action will be ratified when the officers
who form companies under my order are reported to Your Excellency.”104 Governor Moore
notified Davis of the drilling and organization of men in his state, which included rangers and
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conscripts. Governor Moore noted the “limited supply of tents and camp equipage, all of which
Your Excellency may be able to furnish without appreciable inconvenience to the army.”105
In July 1862, North Carolina Governor Henry Clark wrote to Secretary of War George
Randolph. According to Governor Clark, “The large number of partisan rangers authorized, or
claimed to be authorized, to be raised by the Department is interfering sadly with the enrollment
of conscripts, and would therefore seem to be working a serious injury to the service, unless
some great good was to be accomplished by them.”106 He noted the raising of cavalry in his
state, and how his insistence to fill infantry units allowed North Carolina to provide five infantry
units. As Clark noted, “Partisan rangers have a kind of seendent [sic] command, which is
another attraction and, I might add, source of detriment. Now, the eagerness of our conscripts to
avoid enrollment by enlistment in those independent corps of partisan rangers sadly conflict with
the progress of the enrolling officers. The substitutes, particularly, are placed in the rangers.”107
He also implores legal action to ensure that men were properly enlisted as conscripts and rangers.
Just months after the implementation of the Partisan Ranger Act, Governor Clark indicated “the
move may even now be too late” to ensure that conscription eligible men and potential
substitutes should be allowed to become rangers.108
Governor Clark wrote to Secretary Randolph to again voice his concerns of the rangers.
This correspondence was dated mere weeks after the previous exchange. According to Clark,
“The means of avoiding the conscript law and the idea of being in a mounted company,
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independent and on detached service, render that service popular and desirable, while there is but
little prospect of their being of much service, unless a few with well-chosen officers and in
peculiar localities.”109 He expressed his concern to clothe and supply the rangers since he felt
the state’s resources would be diverted from supplying the regular troops. He also feared the
likelihood of fraud. As Governor Clark wrote, “There are so many companies forming claiming
to be partisan rangers, and the authority to raise and accept them is so broad that I cannot
recognize them for the payment of State bounty till I know they are properly organized and
accepted by the Confederate Government.”110 President Jefferson Davis sought to address these
concerns. Davis thanked Clark for his efforts to fill the ranks in North Carolina. Davis noted,
“the irregularities and negligence noted in the camp near to you exceed even the allowance I
have been accustomed to make for inexperience.”111 Davis vowed that this “matter will receive
prompt attention.”112
By August 1862, the General Order Number 38 from the Headquarters of the District of
the Mississippi was issued. According to this order, “All authority heretofore granted to raise
Partisan Rangers in this district is revoked, and no further authority will be granted. All Partisan
Rangers who are now in readiness to be mustered into service will be mustered in at once under
the direction of the commanding officers of sub-districts, and at once organized into regiments
and battalions.”113 Secretary of War Randolph wrote to Major General Van Dorn on August 18,
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1862, “The conscript law requires all conscripts and volunteers to enter companies in service on
the 16th of April, and the President has prohibited persons subject to enrollment from joining
Partisan Rangers.”114 To ensure the adherence to the law, Secretary Randolph indicated that
those violating the law should be placed upon notice, and officers should be aware of such
violations. Randolph further stressed that conscripted men were to be properly registered, and
placed in the regiments that needed to be supplemented.
Secretary of War Randolph wrote to Agent for Exchange of Prisoners Robert Ould in
October of 1862. Randolph was responding to the detention of prisoners of war, and the
correspondence of General George McClellan to General Robert E. Lee. Randolph described the
rangers as they were “not persons making war without authority, but are in all respects like the
rest of the army except that they are not brigaded and act generally on detached service. They are
not irregulars who go and come at pleasure, but are organized troops whose muster-rolls are
returned and whose officers are commissioned as in other branches of the service.”115 These
men, according to Randolph, were “subject to the Articles of War and the Army Regulations and
are held responsible for violations of the usages of war in like manner with other regular
troops.”116 In the event of capture by Union troops, rangers were subject to the same treatment
as prisoners of war as those enlisted in the Confederate military. Secretary Randolph vowed
“retaliation” if the “undoubted right of the rangers be disregarded.”117
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On October 28, 1862, Major General Earl Van Dorn received a dispatch from LieutenantGeneral J. C. Pemberton regarding the rangers raised. According to Pemberton, “you will cause
all men between the ages eighteen and thirty-five years now attached to corps of Partisan
Rangers, who have been enrolled in those corps since July 31, 1862, to be enrolled as conscripts,
their connection with partisan organizations after that date being in positive violation of the
orders of the President of the Confederate States.”118 Pemberton instructed this task to be taken
care of promptly. As Pemberton noted, “in the event of any officer attempting to impede or
interfere with the enrollment you will take prompt measure to bring him to trial.”119 To ensure
this task was completed properly, Pemberton requested that he be notified of all actions taken to
dissolve the rangers that had been “raised without competent authority.”120
In the early months of 1863, Adjutant and Inspector General S. Cooper addressed the
rangers. According to Cooper, Secretary Randolph revoked the ability “to raise companies of
partisan rangers” as per instruction under General Order Number 18.121 Assistant Adjutant
General Benjamin Ewell reported of the men raised and mustered into service improperly, which
lead Ewell to highlight that the “power granted” to “raise partisan rangers be [revoked].”122
Despite his misgivings, Ewell argued that the men raised should “be secured” for the military’s
use.123 By June 1863, Adjutant and Inspector General S. Cooper reflected upon the problems
with the rangers through General Order Number 82. According to this order, “The irregularities
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reported to this Department as having been committed by such corps renders it proper that these
corps shall be placed under stricter regulations than those heretofore adopted.”124 This order
authorized officers to accept rangers to “bring them under the same regulations” to ensure
“efficiency and the interest of the service.”125 Further abuses were reported in the later months
of 1863. Major and Acting Assistant Adjutant-General G. W. Holt indicated that the rangers
should be more closely supervised. Holt noted, as addressed to Brigadier General J. R.
Chalmers, “that no more irregular furloughs are given, so that a better state of discipline can be
established in this corps.”126 Abuses, according to Holt, were a result of the commanding
officers of the rangers. These officers granted “furloughs to their men for two and three weeks at
a time without referring them to higher authority.”127 These abuses should be eliminated, in
Holt’s view, and the passes would be subject to stricter scrutiny.
Amid all these abuses, General Robert E. Lee did attest to the skill of a particular ranger.
Major Mosby, according to General Lee, “is zealous, bold, and skillful, and with very small
resources has accomplished a great deal.”128 In January 1864, Lee attested to Mosby’s skill of
“harassing the rear of the Federal army operating in Northern Virginia.”129 Because of his
contributions, Lee sent a request to Secretary of War James Seddon of Mosby’s promotion to
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lieutenant-colonel. This promotion, in Lee’s view, would “show him that his services have been
appreciated, and to encourage him to still greater activity and zeal.”130
General Lee and Lieutenant General James Longstreet ultimately called for the repeal of
the Parisian Act in the early months of 1864. The bill to disband the rangers was approved on
February 17, 1864. The first section of the act allowed the “partisan rangers acting as regular
cavalry at the passage of this act” to serve the remainder of their terms of service in the cavalry
while these men be “hereafter be considered as regular cavalry and not as partisan rangers.”131
In order to utilize the other rangers, section two addressed how the rangers would “be organized
into battalions and regiments, with the view of bringing them under the general conditions of the
provisional army as to discipline, control and movements under such regulations as the Secretary
of War may proscribe.”132 Lastly, as noted in section three, the Secretary of War had the
authority “to except from the operation of this act such companies as are serving within the lines
of the enemy, and under such conditions as he may prescribe.”133
The Partisan Rangers served as an alternative to mandatory service or an escape from
conscription. While they were given the same rights as regular troops, the rangers also enjoyed
greater freedom over movement and an option of service. As these sources reveal, the rangers
raised questions upon supplying these men, their proper enrollment, and service in the rangers
that undermined conscription. The rangers were to be supplied, but many rangers acted as
bandits through stealing food and supplies from the Southern population. Despite their
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successful efforts to raid and frustrate the Union troops, rangers posed problems within the
South. Rangers were either heroes for their raids against the Union troops or seen as criminals
ravaging the South. The rangers serve as an example of unconventional usage of men since the
Confederate States attempted to regulate the usage of rangers. While the Partisan Ranger Act
sought to regulate the actions of rangers, lawless behavior resulted. Confusion regarding this
irregular service reigned.134
Decades after the war’s conclusion, former ranger J. W. “Uncle Bill” Glover was
interviewed in the Mt. Vernon Harald.135 Glover was captured while on furlough, a furlough he
was given since he was close to his place of residence, and faced Union troops. According to
Glover, approximately 300 Union troops disrupted the “peace time attitude of the neighborhood”
while the Union troops were on a raid.136 An intense engagement ensued with Glover returning
fire upon the Union troops. As Glover explained, “the Yanks fought like the dickens.”137
Glover, a member Company A in the 10th Kentucky Cavalry, returned home following the war to
“live the useful life of a peaceful patriotic citizen of these good old United States of America
now bound inseparably by the blood of brothers spilled.”138 Rangers, like Glover, expose the
desire of men to serve without strict oversight, but also serve in cavalry units. Glover serves as
an example of the forms of unconventional or irregular service available in the Confederacy.
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While exemption policies created a means to avoid service within the armed forces for
some draftees, many could not escape. Once in the military system, desertion became a primary
means for evading military service. Desertion could be simple consist of running away, but under
federal laws and military regulations “desertion” also resulted when an individual volunteered to
serve as a substitute but then deserted to serve as another man’s substitute.139 Bounty jumpers
complicated this system. These individuals collected bounties then deserted. Substitute brokers,
who facilitated substitution transactions, quickly became the nemesis of the Union and
Confederate governments since these individuals profited from securing substitutes. In other
areas, local communities mortgaged homes to fund substitution, further confounding the practice.
With all of these complications, the American Civil War would be the last war in American
history to see the practice of substitution.
In both sections, the federal governments determined the punishments for desertion.
Estimates note that two-thirds of the 500 men executed for wartime violations in the Union and
Confederacy were executed for desertion. In the early years of the war, punishments for
desertion were more lenient. Other punishments included whipping, branding with a letter “D,”
performing hard labor, or having furloughs revoked. Officers could also order men to be
“drummed out of service.”140 Their heads were often shaved as a physical punishment for their
crime. The militaries were not interested in executing these men to set an example, but civilians
had negative views of harsh punishments for volunteer soldiers. Despite the leniency, the
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Confederate Articles of War addressed how the military would deal with desertion. Punishments
became harsher following the implementation of the Confederate Conscription Act. Men faced
court martials and death by firing squad upon their conviction. When making decisions about
punishments, the military had to make a distinction between “stragglers” and deserters.
“Stragglers” had left their posts with the intent to return to service.141 Punishments were light for
these men since they often returned in time for the next engagement. Deserters were also absent
without leave, but deserters did not intend to return to service. A thirty-day absence often marked
the line between straggling and deserting.142
It should be noted that desertion involved more than draftees. Battle-hardened soldiers as
well as newly conscripted men deserted both militaries. As Aaron Sheehan-Dean has noted,
historians have identified numerous motivations for desertion. Debate has centered on “whether
it should be regarded as a protest against the state or a reaction to a specific and immediate
problems that soldiers faced (such as inadequate rations, excessively strict officers, etc.).”143
Regimental studies, he continues, provide some insight. Virginia’s soldiers deserted at a high rate
for reasons including spoiled food, oppressive or apathetic officers, or inadequate weaponry.
Georgia’s soldiers deserted during General William Sherman’s advance into the South, but men
also left since they were near their homes. These deserters fled into mountainous regions as a
way to hide from service. Georgian soldiers were aware of crop failures and guerrilla raids in the
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northern regions of the state, which also jeopardized the safety of their families. Georgia’s
soldiers deserted into the Union, Sharon-Dean points out, but sources are inconclusive to reveal
if they were loyal to the Union or if they merely wanted to evade to escape from the
Confederacy. Confederate soldiers, overall, deserted because they disagreed with the
Confederate government’s policies or the execution of the war. Men used desertion as a means of
protest. The Confederate Conscription Act automatically re-enlisted men into an additional term
of service following the expiration of their current term. Men often deserted as a means of
protest against this extension of their term of service.144
While men could run away after years of service, desertion for draftees presented a
particular problem. Draftees on both sides deserted for many reasons. Resistance resulted from
men’s apprehension to sacrifice their lives for a cause they refrained from enlisting to participate
in initially. Some men served for brief terms then left once they saw the true brutalities of war.
The inequity of the selection system itself also contributed to resistance. Men questioned why
they had been drafted while other men remained home. Due to fear of families and farms being
unattended, men deserted. Newspapers also instilled fear of job loss due to an influx of freed
slaves into the North, which increased hostility in the North. Money was also a motive for
desertion. In a unique case, Charles Williams (Company D, 1st Corps, 3rd Division of the 4th
Maryland volunteers) deserted several times during the course of the war. According to the letter
written by Chaplain R. W. Jewell, “we had poor opportunities of gaining information, but learn
this man had deserted some four or five times; hiring as a substitute, getting the money, and then
deserting and hiring again. When arrested he was playing substitute in the 90th Pennsylvania,
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and while on drill was apprehended by his old captain.”145 Williams ultimately paid the ultimate
cost for his actions with his life since he was executed for desertion.
Conscripted soldiers, in the view of enlisted men, disrupted the cohesion of the
regiments. Conscription, however, was also used to supplement for spikes in desertion. Like
their Union brethren, Confederate soldiers deserted because of battle fatigue, anger about
inequity in the system, and family strains. Desertions spiked when the Confederate Conscription
Act extended the terms of service for those already enlisted. Were men upset about extensions in
their terms of service? Some were, but other soldiers’ letters indicate they were upset that the
military would include conscripted soldiers. Men had two options to desert. Some men tried to
escape and get through Union lines. This option was ideal since Confederate authorities could
not capture and punish these men. Other men simply went home. This option was dangerous
since government or military personnel could find and arrest deserters if they were found in their
home communities. Men often squatted in forests or heavily wooded areas before returning
home.
As early as July 1862, Confederate Secretary of War George W. Randolph realized the
importance of desertion in the Confederate war effort. “Our armies are so much weakened by
desertions, and by the absence of officers and men without leave,” Randolph wrote to Virginia’s
governor, “that we are unable to reap the fruits of our victories and to invade the territory of the
enemy.”146 A year later, the American Citizen printed an article regarding issues within Attala
County toward enrollment officers and fear of desertion. As the article explained, “we cannot
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think that any thing [sic] like a wide spread Union feeling or disaffection exists in the country,
and that the whole matter will prove more a neighborhood broil, induced by bad whiskey and
bad management rather than disloyalty.”147 The article cautions against harboring such
sentiments within the Confederacy. As they reported, “there is no spot in the Confederacy where
desertion and disloyalty can flourish, if the voice of the people can be heard.”148
A closer look at desertion can be gained from a July 1863 report filed by Lieutenant
Colonel Archer Anderson and a proclamation by Governor Joseph Brown. Addressed to General
Braxton Bragg, the report detailed the inspection of conscription in North Carolina in the 2nd
District. Public sentiment about conscription was “favorable,” wrote Anderson, noting that “no
obstacles are met with from the people.”149 Anderson did not disclose the number of deserters in
the district, but his report did note the presence of a “few” deserters.150 While deserters
disregarded orders and instruction, Anderson suggested a pardon “in advance” for these
deserters.151 Georgia’s Governor Joseph Brown issued a proclamation to pardon men for
desertion if they returned to active duty within twenty days of his proclamation. Desertions, in
Governor Brown’s view, were “considerable.”152 His message of July 1863, though directed
toward Georgians, also addressed deserters from other states. Governor Brown called for those

147

“The Difficulties in Attala,” American Citizen (MS), October 3, 1863.

148

“The Difficulties in Attala,” American Citizen (MS), October 3, 1863.

149

Inspection Records and Related Records Received by the Inspection Branch in the Confederate Adjutant and
Inspector General’s Office. Lt. Col. Archer Anderson Conscription Report. 5 th District, North Carolina. July 7,
1864.Washington [District of Columbia]: National Archives and Records Administration. Microfilm publications;
M0935.
150

Lt. Col. Archer Anderson Conscription Report. 5th District, North Carolina. July 7, 1864.

151

Lt. Col. Archer Anderson Conscription Report. 5th District, North Carolina. July 7, 1864.

152

War of the Rebellion, Series IV, II, 360.

207
“who have deserted and sought refuge within this State, whether they be Georgians or not, to
return to the discharge of duty.”153
Robert E. Lee also addressed the seriousness of desertions within the Confederate
military. On August 17, 1863, General Lee wrote, “the number of desertions from the army is so
great and still continues to such an extent that unless some cessation of them can be caused I fear
success in the field will be seriously endangered. Immediately on the publication of the amnesty
which I thought would be beneficial in its effects, many presumed on it and absented themselves
from their commands choosing to place on it a wrong interpretation.”154 Lee reported that
desertion is particularly troublesome in North Carolina and Virginia. Those deserting in
Virginia, according to Lee, “go off in many cases to join the various partizan [sic] corps in the
state.”155 Lee proposed the issuance of furloughs for good behavior as a means to mitigate
desertions. Desertion, which Lee called a “great evil,” could only be curtailed through the
exercise of “the rigid enforcement of the death penalty.”156
Months later, President Davis expressed his concern with desertion within a letter
to the Confederate Senate and House of Representatives on February 3, 1864. In
addressing his proposal to suspend the writ of habeas corpus, Davis addressed his fears
and concerns regarding desertion. According to Davis,
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the deserter, when most of those at home are engaged with him in the common cause of
setting the Government at defiance? Organized bands of deserters will patrol the country,
burning, plundering, and robbing indiscriminately, and our armies, already too weak,
must be still further depleted at the most imminent crisis of our cause, to keep the peace
and protect the lives and property of our citizens at home. Must these evils be endured?
Must the independence for which we are contending, the safety of the defenseless
families of the men who have fallen in battle and of those who still confront the invader,
be put in peril for the sake of conformity to the technicalities of the law of treason?157
For Davis, the suspension of habeas corpus sought to protect the Southern populace from the
dangers posed by deserters. As Davis indicated, “loyal citizens will not feel danger, and the
disloyal must be made to fear it.”158 Davis echoed the sentiments of General Lee for punishments
to prevent this lawlessness. Despite the plea to curtail desertion, General Lee wrote to Davis in
March of 1865 with a grave report of further instances. Lee reported that 8,000 men were
reported to be missing, and as Lee explained, “this could hardly have resulted from the casualties
of battle, and I fear must be the effect of desertion.”159

Dora Costa and Matthew Kahn have explored the motivations of soldiers to stand and
fight across several conflicts. Using soldiers’ letters and diaries, they conclude that a sense of
fighting for “liberty against despotism” became a primary motivation for service for white Union
soldiers.160 One union soldier, for instance, saw the need to “conquer the South.”161 In Costa and
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Kahn’ study, few white soldiers indicated they served to end slavery, but black soldiers often
sought an avenue to citizenship. A soldier’s hometown greatly influenced their likelihood to
enlist or their rate of desertion to return home if situations became dire. According to Costa and
Kahn, older soldiers were more loyal, married soldiers were more likely to desert, wealthier
soldiers were more skilled and less likely to desert, and illiterate men from lower social classes
were more likely to desert.162
Writing nearly a century ago, Ella Lonn investigated the reasons and means of desertion
within both armies during the Civil War. Lonn cited the findings of Provost Marshal General J.B.
Fry’s totals for enlisted men and desertions. Fry determined that 1,556,678 enlisted and 200,000
deserted from the Union Army while 1,082,119 enlisted while 104,000 deserted from the
Confederate Army.163 Lonn determined that desertion rates increased in the Confederacy as the
war lingered, but desertion rates declined in the Union as the war continued. She argued that the
Union’s bounty system enabled desertions and “both sides were too lenient in dealing with
defection.”164 She illustrated the ways that the governments appealed to potential deserters to
prevent desertions. The Union appealed to soldiers through “fair words, by flattery, and by
appeals to their honor.”165 The Confederacy used speeches by Jefferson Davis, commanders, and
governors.166
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United States Secretary of War Stanton addressed desertions. People were awarded
$30.00 for arresting deserters. As Stanton explained, “it was then, and is still, the duty of every
officer to arrest deserters, but the duty did not belong specially to any class of officers, and the
arrests made were generally by the police of cities for the reward offered.”167 Despite this
incentive of making arrests, the reward offered decreased while “few arrests were made.”168 By
September 7, 1861, due to the orders of the Adjutant General’s Office, the reward offered for the
arrests decreased from $30 to $5. Stanton acknowledged the fault with the decrease in the size of
the reward offered. The reward was slowly increased. By July of 1863, the reward was
increased to $10. The arrest of a deserter would be awarded $30 by September 1863. Between
April 12, 1861 and April 4, 1863, 75,909 men were arrested for desertion.169 Stanton wrote, “an
average of about three thousand (3,000) per month” and “nearly two thirds as many deserters
have been arrested by this bureau and returned to the service as have deserted since the bureau
was established.”170
In April 1862, the Adjutant General’s Office issued General Order Number 36, which
called for the “duty of collecting stragglers and deserters was especially assigned to the military
commanders of cities; but both their authority and means were so limited that little improvement
resulted.”171 The Enrollment Act, in Secretary Stanton’s view, sought to address the arrest of
deserters. Provost marshals were then tasked with locating deserters, making arrests, and
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returning deserters to active service. Those charged with “enticing a soldier to desert, or
harboring, concealing, giving employment to, or aiding in carrying him away was made liable to
imprisonment and fine.”172 Deserters, and their supporters, were further punished with the
amendment of the Enrollment Act of 1865. Their citizenship, or potential for citizenship, would
be revoked if they remained absent for more than sixty days.
Stanton summarized the contents of the periodic reports received from the Department of
War regarding desertions. These records, though “not entirely complete” in Stanton’s view,
tracked the desertion of 268,530 men between April 1861 and the end of the war.173 According
to Stanton, “many of these embraced in this return were not deserters in fact, but men who,
without the knowledge of their officers, became unavoidably absent from various causes,
sickness, injuries, accidents, intentionally or unintentionally overstaying their furloughs.”174 He
also cautioned the validity of this number since “some men deserted and were reported more
than once.”175 This number, as Stanton noted, included the men that deserted following a
physical exam, but does not include the men that failed to report for their physical exam. In an
effort to arrive at a more realistic number, Stanton believed the total “should be reduced by
twenty five [sic] per cent [sic],” which would reduce the total to 201,397 desertions.176 While
Stanton affirmed that most deserters fled to the Confederacy or “went to foreign parts,” he also
explained “that no larger proportion remained with impunity within our jurisdiction.”177
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Desertion, though a dangerous method of evasion, was used to avoid service. Men would
be deemed a deserter for failure to report for service. Other men deserted by leaving their posts.
Desertion spiked in the Union following the Emancipation Proclamation or following the
implementation of federal conscription in the Confederacy. These significant events in the
Union and Confederacy caused men to question the cause of their participation in the war.
While punishment for desertion varied, death was a viable punishment for deserting the military.
Draft dodgers used desertion to avoid service or leave the military during their term of service.
Since draft dodgers were focused on their own prospects, this method of evasion was solely
focused on a man’s own avoidance of service.
Another form of resistance in the Union was the use of war clubs, organizations in local
communities that sought to raise money for draft-eligible men. This money was used differently
based on the community. Some communities allowed this money to be used for a man to furnish
a substitute or to pay the $300 commutation fee to evade service. Funds raised in other
communities provided the bounties for men to encourage volunteerism to ensure they would
have enough men mustered. Communities with low enrollment totals were in jeopardy of
conscription. Once quotas were set, states would evaluate each community to determine
manpower contributions. This effort sought to spread the burden of conscription around the
states, while it requested men from certain townships or counties to provide men for military
service. These war clubs, seen in the states of Wisconsin, Maine, Connecticut, and Illinois, had
differing rates of success. Some of the clubs’ members were punished for their participation in
such activities. Communities were authorized to raise money for the support of soldiers and their
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families. This raising of funds was questionable if it would be used to furnish substitutes or for
the purpose of the $300 commutation fee.
Records from the Provost Marshal General’s Office describe the conditions for the
commutation fee. Included in the Enrollment Act, the price of not more than $300 was the
suggested total for the fee. In June of 1863, the Secretary of War set the commutation fee at
$300. According to the Provost Marshal General, the fee would consist of “the collection of
internal revenue in each district” from “drafted men who desired to pay it for the purpose of
securing the exemption authorized by law.”178 A receipt would be issued by the man’s board of
enrollment upon payment of the fee, and the certificates would be reviewed by the Provost
Marshal General. The Provost Marshal General’s Office would be routinely updated on the
exemptions that were issued and record receipt of the payment.179 Once collected, the fee would
be deposited “to the credit of Colonel James Fry, Provost Marshal General, in the designated
United States depositories according to the rules governing them as collectors of internal
revenue.”180
Summary statements and receipts of the deposit of money were kept as a record. A list
“showing the names of the drafted men who paid the money, the date, and amount of payment,
with such remarks” was also maintained by the Provost Marshal General’s Office.181 In order to
maintain records and involve other government agencies, the United States Treasury Department
received information about the receipts and the deposit locations. By February 23, 1864, men
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had paid a grand total of $15,665,475.95 in commutation fees. This total, reviewed by the United
States Department of Treasury Comptroller, was approved. Considered public money, the funds
were to be used “for the expenses of the draft and for the procuration of substitutes, for which
purposes this resolution especially appropriated it.”182 Late in the war, such reports also relayed
the operation of troop recruitment in loyal areas of the Confederacy, noting that commutation
fees would provide compensation to be distributed “to each loyal person to whom a colored
volunteer owed service at the time he entered the army.”183
After the war, a correspondent to the Central Law Journal noted the instances in which
communities in Maine raised money for draftees. This money was to be used to “pay to each
drafted man $300 to go himself, furnish a substitute or pay his commutation.”184 Abner Coburn,
the governor of Maine, wrote to the justices of the state supreme court regarding this issue.
According to Governor Coburn, “it is feared by many good citizens that serious complications
and embarrassments may result to the towns which pledge their credit to raise money to supply
these commutations, as well as to individuals who advance the money therefor.”185 He implored
the assistance of the justices regarding the “important questions of law, and upon solemn
occasions.”186 Governor Coburn had two questions to ask of the justices. First, “has a city or
town any legal right to pledge its credit to raise money for the purpose of paying the
commutations of such of its citizens as may be drafted into the military service of the United
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States, under the law aforesaid.”187 Second, “has a city or town any legal right to raise money by
taxation to provide commutations for such of its citizens as may be thus drafted?”188
The response by the justices tackled these legal questions, but also justified the usage of
conscription. They then address the section of the Enrollment Act, which allowed for substitutes
or the commutation fee. According to the response, “the obligation of obedience rests upon the
citizen. It is part of the duty he owes the Government which protects his rights.”189 As they
argue, furnishing a substitute or paying the commutation fee represent “personal duties and
liabilities.”190 The issue at hand surrounded the ability of the towns and communities to “legally
raise money gratuitously to discharge the pecuniary obligations of its citizens, or to procure their
exemption from military or other service.”191 While the justices agreed that towns “may raise
money to discharge all liabilities in the performance of these multiplied municipal duties,” towns
did not have the “right to raise money to give as a mere gratuity to one or more citizens to enable
them to escape the performance of services, which every citizen should cheerfully render as due
to Government, upon the prosperity and perpetuity of which the further hopes of humanity must
rest.”192 This money, according to the justices, represented a way to “defeat” the Enrollment
Act.193 In allowing towns to raise money in this fashion, the justices warned that this practice
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would leave the Union Army “without a soldier for its protection, and the nation surrendered into
the power of those who are warring for its destruction.”194
A claim for tax relief shows in detail how local efforts to help men evade conscription
worked in Connecticut. In 1863, residents of the town of Woodbury decided that $6,400 were to
be used from the town’s funds in order for
two hundred dollars thereof to be paid into the hands of a committee to be appointed for
that purpose, for the benefit of each person drafted from this town who shall not be
exempt under any of the provisions of said law, and who shall be liable to answer to the
said draft under any of the provisions of said law; said committee to procure substitutes
for each and all such drafted men whenever each one so drafted shall furnish to said
committee the amount in cash over and above the two hundred dollars necessary to
procure a substitute, not exceeding three hundred dollars in the while.195
At this meeting on August 13, 1863, legal voters of the town decided this would be an
appropriate use of the town’s funds. According to court documents, the Enrollment Act was used
to conscript thirty-two men from this town for federal service.
This measure to spend money in this fashion was also seen as “disloyal to the
government of the United States” since this appropriation of funds was “intended to defeat the
proper effect of the law of the United States, and the call of the President for three hundred
thousand drafted men to fill the armies of the United States.”196 The petitioners further argued
that the town’s legal voters, that decided on this measure, overstepped their legal authority since
they made the decisions “to transfer the individual liability” of those drafted into service “as well
as to those liable in their own persons to do military duty in [sic] behalf of the United States.”197
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Additionally, in order to raise the funds, the voters had decided to issue notes or orders or use
property tax funds in order to reach the $6,400 necessary for their proposed plan. According to
the brief, the voters “prayed for an injunction against the town and the officers named,
forbidding them to borrow or otherwise raise said money or any part of it, or the pay it out or any
part of it in the manner directed by the vote of the town.”198
The respondents retorted that the state of Connecticut had passed a statute in November
of 1863. According to the special session of the legislature, they determined that the
towns, as distinct organizations, should be required to bear a large portion of the burdens
placed upon the State, and in expectation that any surplus of volunteers furnished by a
town, above the quota assigned to it by State authority, would be applied to the next
quota, and would diminish the number drafted from the town, should a draft be
ordered.199
According to the legislature, Connecticut would follow the Enrollment Act as indicated by
meeting their quota as set by the United States government. If the state reached and surpassed its
quota, these extra men would be credited for the entire district rather than the town that had
mustered in the men. Due to this fact, the legislature concluded that there was “not no motive for
towns to vote large sums from their treasuries to encourage volunteering, as the burdens will rest
upon them alone, while the benefits will be distributed over the entire district.”200
Unable to come to terms, the case in Woodbury went to court. The petitioners argued that
the towns “have no inherent power or right to tax their inhabitants to sustain either the State or
National Government.”201 Decisions about “declaring and carrying on war” were vested in the

198

The American Law Register 14, 204.

199

Legislature of Connecticut. Special Session, November 1863. May Session, 1864.

200

Legislature of Connecticut. Special Session, November 1863. May Session, 1864.

201

The American Law Register 14, 204.

218
federal government.202 Conscription, a federal measure, was under the control of the United
States government since the central authority called “able-bodied men within certain ages to fill
its armies, and [paid] the persons who serve.”203 Hence conscription was “wholly a national
matter.”204 Personal liability, as seen in military service to defend the United States during this
time of war, “cannot be transferred to any other person or persons; especially it cannot be
transferred by taxation or otherwise to widows, orphans, children, and non-military subjects.”205
They further argued that the state’s legislature was not legally allowed to “authorize towns to
pass votes taxing citizens to pay for the individual liability of citizens owing service to the
United States.”206 According to the petitioners, personal property was taken “to pay private
liabilities imposed by the United States, without any compensation.”207 They argued that towns
were not allowed to vote for measures that would divide the property of the residents equally
among the residents. They asked, “Could the legislature authorize towns to make such action
legal by subsequent vote ratifying the former one?”208 These actions by the state legislature
would then by “void” since their actions are “beyond the constitutional power of the legislature,
and contrary to the general principles of legislation.”209
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The respondents replied that the state legislature had provided ample support for their
town’s measure to appropriate funds. According to the respondents, the legislature had approved
“towns to hold town meetings for purposes therein specified,” which allowed Woodbury
residents to vote for “orders, rules, and regulations for their welfare as they may deem
expedient.”210 Their vote to use taxes “sufficient to defray all lawful and necessary expenses
incurred by them.”211 These funds were for the public good of the town. They argued,
The common welfare of the town might demand that substitutes should be hired for
drafted men, who would serve the government equally well, and leave good farmers and
good mechanics at their labor. The town could better afford to pay the money than lose
the men, and the government is in either case equally assisted. The same argument holds
good in reference to the three hundred dollar commutation fee.212

The residents of the town have a mutual interest in the stability of the town. Additionally,
the respondents argued that “drafted man pays his share of all taxes, and in addition, whichever
of the legal alternatives he chooses, service, either personal, by substitute, or the
commutation.”213 They argued that the draft was an “extra burden” for some people, which
justified their appropriation of town funds.214 Towns were allowed to allocate funds for paupers
and those unable to provide for themselves. Taxes were also used to improvements within the
communities. In short, they declared, “the vote of the citizens does not give the right to tax, but
[it] is the means of availing themselves of the right.”215
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According to the court’s opinion, delivered by Justice J. Butler, “towns, like other
corporations, can exercise no powers except such as are expressly granted to them, or such as are
necessary to enable them to discharge their duties, and carry into effect the objects and purposes
of their creation.”216 Those within the town of Woodbury, according to the court, did not act
legally when they voted to allocate funds for the aid of the men to evade service. In voting to
allocate funds, the voters in the town were devoid of “the possession of any inherent or
prescriptive rights or powers, or any rights or powers not expressly or impliedly delegated to
them by the legislative power of the state.”217 Despite the respondents’ argument of the
legislative actions that authorized them the power to raise funds, the court disagreed.
The court evaluated the legal issues surrounding the raising of funds as it related to the
town’s responsibility to fill their draft quota. The thousands of dollars raised would be divided
among the drafted men in their community “for the purpose of assisting the citizens so drafted to
obtain substitutes, or as a bounty if they personally answered the draft and served.”218 This
money was raised by “conferring a gratuity upon those who, by the law of the land, owed
military service to the United States and were called on to render it was deemed a hardship upon
those upon whom the draft had fallen or should fall.”219 According to the respondents, this
money served as an equalizer in relation to the draft. The draft, as noted in the respondents’ brief,
argued that the draft itself placed a burden upon only some members of the community. This
money then required the actions of more members of the town rather than solely require service
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of men within a certain age range. Money was collected from more of the town’s residents. This
raising was done as a way to share the burden of this war measure upon this community.
According to the court, “that tax must presumptively fall upon some who were not subject of
military duty under existing laws, or liable to be made such under any reasonable and just law
which Congress have power to enact.”220
In the early months of 1864, residents in Walnut Grove Township in McDonough
County, Illinois formed a club. Records from a later court case show that this club had been
called the Union War Club, the Walnut Grove Union War Club, or the Draft Club. McDonough
County, Illinois had faced a draft in the final months of 1864. Men from Walnut Grove were
liable for conscription, which explains the timing for the formation of this war club in Illinois.
Unlike other states’ war clubs, men paid a membership fee to voluntarily join the club. The
membership fee was fifty dollars, but some men were still allowed to have membership for
paying as little as thirty-five. Membership in this club would allow the club to pay a man’s
commutation fee as a means to evade service. Men received a receipt from the club’s secretary.
This fee was seen as a loan since men would be paid back following the war’s conclusion. There
was an increase in the township’s property taxes, which would allow the men to be reimbursed
for their membership fees. On February 16, 1864, the club’s minutes indicate that “there is no
more Volunteers that wish to go from our Town Ship [sic] and in consequence of this Quota
being double to that we expected, That we raise more funds to appoint a committee to proceed to
Mount Sterling to procure the Committee appointed W.H. Wagner and John McSpirit.”221 The
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money “raised by this club is more expended for Volunteers than it will be necessary to raise
more funds” from the seventy members of the club “to clear the town from the draft.”222 On
February 20, 1864, Uriah Hamilton offered his motion “that we form ourselves into a draft club,”
and “we give each and every man an opportunity to come forward and sign his proportion of
what it will cost to clear the township from the draft.”223
On April 4, 1864, the club met and presented the report on volunteers and resolutions for
the club. This document indicates that the McDonough County Board of Supervisors
appropriated the amount of $300 to be paid to each volunteer or drafted man. These documents
indicate that “said appropriations was insufficient to obtain volunteers to fill the Quota of the
town of Walnut Grove.”224 While some members of Walnut Grove paid or donated to the club,
some declined to offer support. Court documents indicate the “Quota of the town of Walnut
Grove having been filled by volunteers.”225 The second resolution addressed the levying of a tax,
which would go to a vote in the township. This tax, if it received a favorable vote, would be paid
to the supervisors of Walnut Grove, and the supervisors would be allowed to reimburse the
person upon the presentation of a receipt. According to this document, “said supervisors not pay
to any person a greater amount than the subscription exceeds his or their just proportion of said
bounty.”226 This tax, voted upon and approved, allowed for the levy of a tax “amounting in the
aggregated to the sum of seven thousand, six hundred dollars to be levied equally on all the
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Taxable property and said township both personal and real for the purpose of paying a loan by
volunteers to fill the quota of said town of Walnut Grove.”227
Court records contain conflicting testimony regarding the taxation for reimbursement.
Charles J. Hoyt, however, stated, “I understand they were to have this alone by a tax – ‘tax that
levied’ on all the property in the Township.”228 J. F. Townhill was asked if the men were to be
reimbursed for their donations to the club. James Booth noted how the men gathered for an
additional meeting to discuss the reimbursement for the membership fee. According to Booth, an
additional meeting was called “for the purpose of learning of the refund of those who had put the
money in – I believe the refund was voted on and Recorded. The Refund I think was from Aaron
McKee and John McSpirit.”229 As Booth indicated, “the refund showed that all the men had
been put in, and that there was still some money on Hand as I understand it.”230
J. F. Townhill recalled that the meeting in the Center School House in Walnut Grove
“was for the purpose of raising a club Fund, they raised some money to protect the club.”231
William H. Wagner, later identified as a leading member of the club, gave a speech at the first
meeting. Townhill’s testimony indicates that the men may have sworn an oath during this
meeting as form of allegiance to the club, but he could not recall with full certainty. According to
the deposition of Charles J. Hoyt, “the object of said [club] meetings was to raise money to
procure volunteers to clean the Township of a Draft – they mishad [sic] men to come out and pay
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them $50.00, a piece in a club, to protect thousands from a draft.”232 John McSpirit echoed the
message of Wagner and also mentioned the tax refund. W. David Brooking also spoke at this
meeting. According to Scott, Brooking “was trying to encourage the men to fill up, it was in
rather a Joking manner.”233
Joseph Willie attended several meetings of the club and contributed several installments
of $50 to the club. According to Willie, this effort sought to “clean the Township from the
Draft,” but many men in attendance refused to donate money.234 Willie, like several other
attendees, noted that he was told his payment would be returned through taxes and “they never
would have got this $50 from me if they had not said I should have it back in taxes.”235 Willie
indicates the duty of the club’s committee to borrow this money from the men in the township.
When asked why he donated to the club, Willie said, “I did not feel Like I wanted to go [to war]
and thought I would pay a Little More.”236 Willie received a receipt for his payment and was
considered a member of the club. This receipt, according to Willie, “would be taken in part
payment of the tax if any should be raised.”237 John McSpirit noted that a tax would be necessary
to refund men for their payment, but he also noted his concern that more men needed to pay into
the club to increase the club’s fund. One of the questions in the deposition alluded to an
“impending draft,” and Willie noted how the committee “could not get money enough from the
club then they club give them power to borrow so much money that it [was] about $3,000, I
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believe.”238 Willie believed the total of $3,000 was required to “fill the quota of the
Township.”239 Willie was questioned to uncover how the committee borrowed money to
compensate for their financial deficit, but Willie was unsure how this borrowing worked.
John Brooks, one of the defendants in the case, described his participation in the club.
While Brooks was not one of the officers of the club, he paid his membership fee to join the
club. According to Brooks, the money raised would be used “to fill a fund to procure substitutes
for there [sic] of the Members that should be drafted or to pay any of the Members that should be
Drafted who prefer to go themselves.”240 In his testimony, he was clear to describe the purpose
of the club and he was uncertain of a “general understanding” among club members “that they
would change the object of the club, and fill the quota of said Township with volunteers.”241
Albert Cunningham’s testimony corroborated the testimony of Brooks. He, like Brooks, believe
the objective of the club was to perform a “cleaning” of the draft rather than entice men with the
funds raised to volunteer. Daniel Cunningham, son of Albert Cunningham, was a member of the
club but rescinded his membership “after it had changed its object.”242 This change of the club’s
objectives took place “without my consent or approval,” he noted.243
The lengths of avoiding the draft can be seen through the requests of David Dungan.
Dungan, a resident of Walnut Grove Township, voiced concern for his sons, who lived in
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Minnesota. Dungan pledged an additional $25 to the club to ensure that his sons would not be
drafted even though they lived in another state. Dungan also wanted assurance that his son-inlaw, J. H. Raney, could also become a member of the club to avoid the draft. Dungan’s fear may
have been warranted since the club’s shift in objectives changed the original intent of eradicating
the township of the draft. Several depositions mentioned that John McSpirit routinely called for
volunteers during the club’s meetings. William Wagner was appointed as the enrolling officer
during a club meeting. John McSpirit was selected to take men to Mount Sterling for induction.
Mount Sterling served as the headquarters for all conscription operation for the western districts
in the state of Illinois.
Concerns of raising enough money to cover the costs of bounties, money toward
substitutes, or money toward the commutation fee were significant in Walnut Grove. As of
March 2, 1865, the club had only raised an additional $186 toward the goal.244 The deposition of
David Brooking describes the fundraising process. Typically, men gave their subscription fee
during the club meetings. Brooking did accept their subscription fee outside of meetings.
Brooking collected roughly $100, he said, “and out of this I paid the said Interest in the Chandler
and Cummings Note, and about $15 for Expenses of Committee to Mt. Sterling and same few
dollars for” the raising of a club meeting.245 Brooking’s testimony indicates that he reported all
these financial transactions to the club.
While the court records are devoid of a verdict, it is clear that the club members were in
the suit regarding the money the club had raised. Once the club broke into two separate groups,
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the money was still held in one bank account as the initial treasurer still furnished the money into
this account. The activities of the club were not challenged by the state of Illinois or the residents
of the township. This suit illustrates the community’s efforts to ensure the men from their
township would be absolved from participating in the draft. A vote regarding the property tax
represents this community’s solidarity to devise a plan to raise funds and support for this club.
War clubs represented a community effort for men to evade service. These communities
realized the importance of raising community funds to help their citizens pay the commutation
fee. This fee served as another way for men to use the law to their advantage. In evading service
in this manner, men could avoid service for the duration of the conflict without recourse to
illegal activity. Draft dodgers using this method could safely and certainly avoid service. Unlike
medical fraud or desertion, punishment would not be rendered for exercising this tactic. While
this method benefited these local communities, war clubs in these select communities placed a
further burden on other regions within the state. War clubs represent a unique aspect of draft
resistance during the Civil War since it allowed communities to band together.
Draft dodgers avoided service by using the conscription laws, and the loopholes
embedded in the laws, to their advantage. While focused on their personal draft status and
summons, these men were not concerned with changing the laws for other draft-eligible men.
Conscription laws allowed men to avoid service due to medical exemptions, desertion,
participation in guerilla bands, and participating in war clubs. These tactics allowed men to use
elements of conscription law to evade service through obtaining an exemption, an alternate form
of service, or through paying the commutation fee. Falsification of medical conditions or
diseases, while against the law, presented a feasible method to avoid service. These men, if they
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were able to obtain a medical deferment, were able to avoid the draft for the duration of the war
or were able to prolong another meeting with the enrollment board. Bribing physicians or relying
on the sympathy of personal physicians allowed men to obtain medical exemptions. Men
employed other tactics, which included continually moving to avoid being present for the
issuance of a draft summons.
Frustrating conscription in this way also complicated the operation of the draft. Men also
deserted their posts or military obligations. Though for an assortment of reasons, men deserted
from service as a means of protest against conscription. The extension of their terms or their
dissolution with serving caused men to question the continuance of their term of service. In the
Confederacy, men could opt to join a guerilla band as an alternative to traditional military
service. Participation posed its own dangers but allowed men to remain closer to their homes and
communities. War clubs were another way for men to remain within their communities. War
clubs provided financial support for men by raising a fund within a town to be disbursed to drafteligible men. Paying the commutation fee, though a legal way to avoid service, was difficult due
to the steep cost. Extreme lengths had been taken to employ this method. War clubs illustrate a
united or group effort to help men avoid service. All of these tactics reflect the assorted means
employed by draft dodgers in their quest to evade service. Despite the differences between these
tactics, each method sought to use a legal means or manipulation of the law to combat
conscription.

Chapter 6
DISRUPTORS

Draft resisters and draft dodgers usually came from the ranks of men subject to the draft,
but conscription and broader the war effort also faced challenges from disruptors, civilians
whose defiance against the war had the potential to cause other people to resist. Not eligible for
military service themselves, disruptors took action to ensure they were visible to the public.
Typically located in regions where anti-war or anti-conscription attitudes prevailed, disruptors
became the mouthpiece for those also opposed to the war or its related policies. Disruptors were
subject to punishment for their actions of defiance against military policies since their actions
were perceived as curtailing the war effort. These individuals, deemed dangerous for their
defiance and potential to inspire others to resist, experienced varied punishments for their
actions. Their means of defiance were punished based on the severity of their actions.
Disruptors’ actions both directly targeted military recruitment and challenged the broader
war effort. In the Union, the most celebrated case of disruption involved Clement Vallandigham,
a vocal opponent to conscription and a Peace Democrat. In 1863, Vallandingam was charged for
violating newly implemented General Order 38 for a fiery speech that harshly criticized the
Lincoln administration, the war, conscription, and the general order itself. Union disruptors also
held conventions, taunted draft officials, and marched in armed parades. Some disruptors even
sought to muster men into the Confederate military. Perhaps the most well-known example of
disruption in the South took place in Richmond, when bread riots broke out in 1863. Disruptors,
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though ineligible for conscription themselves, served as a mouthpiece for those that shared their
anti-war and anti-conscription views. Disruptors posed a different threat to conscription than
resisters and dodgers since their efforts were aimed at inspiring others to oppose the war policies.
“Clement L. Vallandigham of the State of Ohio, has long been endeavoring in his public
speeches to create dissension in our country, poison the public mind, and give aid and comfort to
those who are in rebellion against the Federal Government.”1 In July 1861, William Howard
Russell, the Washington correspondent for the London Times, had described Clement
Vallandigham as “an ultra Democrat” who was “very nearly a Secessionist.”2 Witnessing
Vallandigham speak on the House floor, Russell described him as “a tall, slight man, of a bilious
temperament, with light flashing eyes, dark hair and complexion, and considerable oratorical
power.”3 Vallandigham’s political leanings, his political ideologies, his stance on issues, and his
public orations regarding these beliefs ultimately brought him before a military tribunal for the
alleged violation of a general order that prohibited the utterance of controversial and defamatory
statements that were pro-Confederate. By the time of his arrest, Vallandigham had been closely
watched since the Civil War began and was on the defensive. Members of the United States
Congress and President Abraham Lincoln’s administration were ever vigilant of his statements
and actions.

“Denunciation of Vallandigham,” The Raftsman’s Journal, June 3, 1863. An extensive summation of local Ohio
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Vallandigham eventually lost his legal battles, but these contests represent significant
civil liberty issues during times of war and the implementation of restrictions on speech despite
the First Amendment.4 The case arose as a result of General Order Number 38, implemented by
Major General Ambrose E. Burnside in April of 1863. Burnside oversaw the Department of
Ohio, where the peace movement prevailed in certain areas. In response to anti-war activities,
General Order 38 sought to criminalize acts that assisted the Confederacy. Harboring enemies or
enemy recruitment officers, sending mail with questionable contents, providing various means of
support for the enemy, or making sympathetic statements in support of the enemy became
prohibited behavior. Under the order, Vallandigham was charged for expressing sympathetic
statements regarding the Confederacy at a Democratic Party rally. Charges under a military order
rather than civilian law made a conviction easy and swift.
Vallandigham’s political career began shortly after he was admitted to Ohio’s bar. In
October of 1845, he was nominated by the Democratic Party to be a member of the state
legislature. He was elected and won reelection in 1847. He was not selected as speaker of the
state house of representatives since the Whig Party dominated this legislature. He moved to
Dayton, Ohio in August of 1847 to expand his career options outside elected office and created a
law practice with Thomas J. S. Smith. He also became involved with the Western Empire, a
Democratic newspaper of Dayton, and worked as its editor between 1847 and 1849. In 1852, he
was nominated for the U.S. Congress to represent the Third District. He lost this election to

Vallandigham’s case demonstrates the restrictions on speech, the limits placed upon the speaker, and the
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Lewis D. Campbell. Campbell, a member of the Whig Party, defeated Vallandigham again in
1854. Writing shortly after the war, John Marshall, who catalogued Civil War civil liberties
cases, attributed Campbell’s victory to the declining membership membership of the Democratic
Party in the district and the growing popularity of Know-Nothing rhetoric. These candidates once
again faced each other in a political race and Campbell won, but Vallandigham contested the
election results by claiming fraud. The election was given to Vallandigham after the votes were
recounted and he was sworn into office on May 25, 1858.5
His difficulty in being elected to political office caused Vallandigham to state, “it cost me
ten years exclusion from office and honor at that period when honors are sweetest. No matter; I
learned early to do right and to wait.”6 He won reelection in 1860. He lost his seat in 1862 as a
result of gerrymandering of his district. Warren County, a predominately Republican stronghold,
was added to the third district and cost Vallandigham the election. Gerrymandering was an early
indication that individuals did not want Vallandigham to remain in the U.S. Congress. In the
view of the Mount Vernon Banner, the loss occurred because Vallandigham was “slandered more
than any other living man.”7 On February 19, 1862, he and Representative John Hickman (R-PA)
exchanged heated words in reference to a newspaper article from the Baltimore South, which
accused Vallandigham of “conspiring with Southerners” and promoting secession.8 Hickman
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argued it was “the duty of this House to purge itself of unworthy members.”9 Senator Benjamin
Wade (R-OH) claimed Vallandigham did not possess sympathy or concern for the Union and
dedicated “every breath” to the downfall of the Union.10
Scholarship regarding Clement Vallandigham focuses on the Congressman’s views and
the propaganda used against him, the reasons for his arrest, and the importance of the decision in
his case. According to Murray Polner and Thomas E. Woods, Jr., Vallandigham supported a
“nonviolent resolution” to end the war and his critical views of President Abraham Lincoln
“marked the prosecution of the war.”11 Polner and Woods explain that an extreme campaign of
propaganda reaffirmed his “alleged wickedness” as a means to justify his arrest, prosecution, and
exile.12 Ralph Young argues that others questioned Vallandigham because of his desire to
negotiate and actively cooperate with the South to prevent war. Eric Cardinal notes that
Vallandigham became “a symbolic hero to those Democrats most clamorous for an immediate,
negotiated peace.”13 Young explains the purposeful usage of the term Copperhead, by
Republicans, to instill a sense of distrust of these “unmistakably treasonous” individuals.14 A
9

Reply of Hon. Clement L. Vallandigham of Ohio, to Mr. Hickman of Pennsylvania, on Democratic Loyalty to the
Union; in the House of Representatives, February 19, 1862 (Washington: Congressional Globe, 1862). Five total
attempts had been made to remove Vallandigham from the House, but were unsuccessful.
Shankman, “Candidate in Exile,” 33. His political service was not limited to his tenure in the state legislature or
the United States House of Representatives. He served as secretary of the National Democratic Committee in 1860.
He also served as a delegate to the Democratic National Convention in 1856, 1864, and 1868. “Biographical
Directory of the United States Congress,” accessed March 15, 2012,
http://bioguide.congress.gov/scripts/biodisplay.pl?index=V000008.
10

11

Murray Polner and Thomas E. Woods, Jr., We Who Dared to Say No to War (2008; repr. New York: Palgrave
Macmillan, 2010), 66.
12

Polner and Woods, We Who Dared to Say No to War, 66.

Eric John Cardinal, “The Democratic Party of Ohio and the Civil War: And Analysis of a Wartime Political
Minority,” (Ph.D. diss., Kent State University, 1981), 158.
13

14

Ralph F. Young, Dissent in America: Voices That Shaped a Nation (Philadelphia: Temple University Press,
2008), 146. Eric John Cardinal also supports the notion that Republicans purposefully marked Peace Democrats “as
the representative of sedition, southern sympathy, [and] perhaps overt treason,” 174.

234
discussion of Copperheadism also appears in the work of Robert Wooster. Wooster argues that
Vallandigham was “the primary spokesperson for the Copperheads.”15 His discussion further
elaborates on Vallandigham’s role as Supreme Grand Commander of the Sons of Liberty. Unlike
the other scholars, Wooster questions Vallandigham’s actual involvement in “antiwar
conspiracies” and further explains that Vallandigham believed in states’ rights and advocated for
the support of civil liberties.16
Other scholars illustrate Vallandigham’s radical views. Jeffrey Manber and Neil
Dahlstrom describe Vallandigham as the “leader of the radical Democrats in Congress” and find
that Republicans deemed him “the greatest threat in the Union’s midst.”17 Republican fear of
Democrats such as Vallandigham forms the basis for Michael Smith’s work. According to Smith,
Republicans feared of conspiracy and treason, and Vallandigham affirmed these apprehensions. 18
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In a contradictory view, Robert Abzug has argued that Vallandigham’s stance on issues resulted
from his fear and distrust of the Republican Party and its leadership and from his fear of African
Americans and abolitionists.19 Arnold Shankman maintains that Vallandigham believed the
Union could be restored even if slavery persisted.20
Vallandigham’s participation in the Thirty-Seventh Congress formed the basis for Jean
Baker’s work. Baker solely focuses on his involvement in the House and his support for the
Army Deficiency Bill and the Treasury Note Bill rather than his radical views regarding a
negotiation with the South or his views on conscription.21 Philip Paludan also disregards the
radical nature of Vallandigham by explaining that his “opposition to the Lincoln administration
rested in part on a concern for the Union.”22 According to Paludan, Lincoln’s coercive actions
promised a continued and lasting disunion rather than paving the way for a reunion of the
states.23
Scholars have also closely examined Clement Vallandigham’s arrest and exile. Some
have followed the lead of John A. Marshall, a postwar critic of Lincoln’s policies who published
Opposed Lincoln’s War (New York: University Press of America, Inc., 2001). The work of Melinda Lawson also
captures this sense of fear expressed by Republican leaders regarding Vallandigham. Elements of Vallandigham’s
life, political career, arrest, and exile are covered at various points of this book and the most extensive discussion
would be the aftermath of fear by Republicans of Vallandigham’s potential power. Melinda Lawson, Patriot Fires:
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American Bastille in 1871. For Marshall, Vallandigham’s arrest resulted “wholly for personal
and political reasons – for the double purpose of subserving the interests of ‘the one-man’ power
[in] Washington” and as a means to intimidate other like-minded individuals.24 Contemporary
legal scholar Geoffrey Stone echoes Marshall’s views on Vallandigham’s arrest. According to
President Lincoln, Stone explains, Vallandigham was arrested and charged for “laboring, with
some effect, to prevent the raising of troops; to encourage desertions from the army; and to leave
the Rebellion without an adequate military force to suppress it.”25 The arrest, Stone argues,
resulted from the government’s ability to punish speakers for disrupting war policies rather than
merely punishing unpopular political speech.
Although not solely focusing on Vallandigham, Jonathan White points out that military
arrests and trials were commonplace in the Northwest since the federal government feared
instances of anti-draft and anti-Union sentiment. The effort by federal authorities to prosecute
and punish these sentiments demonstrated their concern for the creation of a stronghold of
Confederate sympathies.26 According to Eric Cardinal, “it was the Democrats’ insistence upon
maintaining the precise letter of the Constitution in wartime that was at the root of their political
dispute with the administration.”27 Cardinal portrays Vallandigham as a “symbolic martyr-hero”
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for the Democrats since his arrest resulted in the utterance of their similar views.28 Scholars
overwhelmingly agree that Vallandigham provoked or purposefully instigated his arrest. Craig
Taney shares this belief and explains that his arrest resulted from Burnside’s view that “citizens
could not realize the effect of factious speeches upon the army, for citizens had never undergone
the privations of troops in the field and were prone to believe what they were told by public
men.”29
The importance of the decision in Vallandigham’s case is discussed by scholars, and they
are in disagreement on the true significance of the ruling. Kermit L. Hall argues that “all federal
courts showed enormous deference to the administration.”30 The ruling, therefore, works in
concert with other cases that targeted and punished similar actions. Restrictions upon freedom of
speech, according to Daniel Farber, seem “excessive,” and the “infrequency and arbitrariness of
cases like Vallandigham’s strongly suggest that these actions were not truly necessary.”31 Farber
explains that the prosecution, conviction, and exile of Vallandigham did not solve the Union’s
issue with disloyalty or eliminate other individuals that expressed disloyalty. Writing nearly a

28

Cardinal, “The Democratic Party of Ohio,”161.

Craig Davidson Taney, “Major General A.E. Burnside and the First Amendment: A Case Study of Civil War
Freedom of Expression,” Ph.D. diss., Indiana University, 1977, 157.
29

30

Kermit L. Hall, Paul Finkelman, and James W. Ely, Jr., American Legal History: Cases and Materials, 3rd
Edition (New York: Oxford University Press, 2005), 255.
Daniel Farber, Lincoln’s Constitution (Chicago: The University of Chicago Press, 2003), 174. Other scholars have
addressed this issue. Roberta Sue Alexander explains, “judgment as to the necessity of such arrests, as a means for
the government to protect the Union and thus the Constitution, was in the hands of Abraham Lincoln, the
commander in chief of the armed forces and his appointees, including Burnside.” Roberta Sue Alexander, “Clement
Vallandigham, the Ohio Democracy, and Loyalty during the Civil War,” in Builders of Ohio: A Biographical
History, ed. Warren Van Tine and Michael Pierce (Columbus: The Ohio State University Press, 2003), 130.The
work of Michael Kent Curtis evaluates the Vallandigham case as an application of bad tendency in regard to speech.
His study focuses on the confines of First Amendment law. Michael Kent Curtis, “Lincoln, Vallandigham, and AntiWar Speech in the Civil War,” William and Mary Bill of Rights Journal 7 (1998): 107-191.
31

238
century ago, James G. Randall emphasized a focus on freedom of speech following the decision
in Vallandigham’s case.32
Mark Neely focuses on the punishment rendered rather than the prosecution of
Vallandigham. According to Neely, “sentences to hard labor or prison terms fixed by years (and
not the duration of the conflict) were punishments, pure and simple.”33 According to Robert
Caldwell, “Lincoln’s suggestion that Clement Vallandigham, the ‘Copperhead’ leader, should be
sent to live with his friends in the South was regarded merely as a fairly grim form of humor.”34
Thomas Carroll and explains that Vallandigham’s conviction resulted from illegal usage of
military tribunals rather than civilian district courts. Carroll explains that the contents of
Vallandigham’s speech “were undoubtedly of a seditious character,” but the conviction itself was
illegal through the usage of a military tribunal.35
Like Carroll, Daniel Kramer evaluates the details of Vallandigham’s case but uses the
trial of John Merryman as a foil.36 The work of Detlev Vegts emphasizes the importance of
military trials in relation to Vallandigham’s case, but just briefly mentions the logistics of the
case. Vegts explicitly explains that Vallandigham’s arrest resulted from his speech rather than
any action, which demonstrates the “massive and regular use of [military] commissions that

32

James G. Randall, Constitutional Problems under Lincoln (1926; Champaign, IL: University of Illinois Press,
1997), 521. Robert Mann also evaluates the issues of freedom of speech surrounding Vallandigham’s case. Mann
concludes that Vallandigham did not advocate civil disobedience or promote others to violate the law. He further
explains that Vallandigham’s expression was done within his Constitutional rights of a peaceable assembly. Robert
Mann, Wartime Dissent in America: A History and Anthology (New York: Palgrave Macmillan, 2010), 47.
33

Mark Neely, Fate of Liberty: Abraham Lincoln and Civil Liberties (New York: Oxford University Press, 1991),
174-5. Neely explains that these punishments were rendered as punishments without legal support.
34

Robert G. Caldwell, “Exile as an Institution,” Political Science Quarterly 58 (June 1943): 239.

35

Thomas Carroll, “Freedom of Speech and of the Press during the Civil War,” Virginia Law Review 9 (1923): 544.

Daniel C. Kramer, “The Courts as Guardians of Fundamental Freedoms in Times of Crisis,” Universal Human
Rights 2 (October – December 1980): 4-5.
36

239
began during the Civil War.”37 The legacy of the suspension of the writ of habeas corpus fills the
work of John Barr. Barr uses this issue to articulate the larger implications of restrictions of civil
liberties. Barr explains that Lincoln strongly justified the suspension of habeas corpus and the
arrest, prosecution, and exile of Vallandigham as a means strengthen the military by preventing
disloyalty and desertions.38
While the literature regarding Vallandigham is extensive, these works fail to categorize
Vallandigham as a disruptor for this actions. Vallandigham, a vocal opponent of conscription
and the Lincoln administration, gave a speech in which he expressed his discontent. His political
leanings caused Vallandigham to politically oppose Lincoln, but he also opposed certain war
policies. He used his popularity and fame to deliver a speech to voice his opposition to
conscription, but also inspire the attendants to share his views of opposition. In addition to the
importance of his trial, Vallandigham served an essential role in the anti-war movement since he
was such a vocal opponent to these policies.
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Fears and concerns regarding Copperheads permeated the North, and the term
“Copperhead” became nearly synonymous with those that identified as Peace Democrats.39
Vallandigham aligned himself with the Peace Democrats and within the Sons of Liberty sect of
the Copperheads. The New York Times, on July 20, 1861, reported that “the Copper-Heads are
very irritable, and are growing savagely at the late success of Major General [George]
McClellan.”40 Public sentiments toward the Copperheads shifted from their association as Peace
Democrats to their association with Confederate sympathizers. An article printed in the
Cincinnati Commercial, on May 15, 1862, called Copperheads “the blind and venomous enemies
of our Government found in our midst.”41 By summer 1863, the Chicago Tribune claimed that
the “Copperhead” forces in Illinois were trying to cause domestic upheaval and unrest by
creating disorder toward the draft and creating a “combined and organized effort-a conspiracy-to
defeat the reinforcement of [the] armies in the field.”42
Labeled as a Copperhead, Vallandigham publically voiced his opinions regarding
conscription on the House floor. On February 23, 1863, he outlined his opposition to
conscription. He initially mentioned the militia system, which originally compensated for low
enrollment numbers. He argued that the states possessed the right to employ their militias to
compensate for low enlistments. Conscription, according to Vallandigham, created “a standing
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army of more than three millions of men, forced from their homes, their families, their fields, and
their workshops – an army organized, officered, and commanded by the servant President, now
the master Dictator, of the United States.”43 This system of coercion threatened the liberty of
young men, but Vallandigham expressed concern that women would face conscription if
enrollment totals remained low. He called the North’s draft “more odious” than the South’s.44
Volunteers enlisted on their own accord, Vallandigham said, but “it was their own act –
done of their own free will and accord – unless bounties, promises, and persuasions may be
regarded as coercion.”45 According to Vallandigham, “[the Enrollment Act] is a confession that
the people of the country are against this war. It is a solemn admission, upon the record in the
legislation of Congress that they will not voluntarily consent to wage it any longer.”46 He argued
that the reason for low enrollment resulted from the apprehension of individuals to enlist and
serve for this cause. “I shall do nothing to stir up an already excited people,” he promised, “not
because of any fear of your contemptible petty provost-marshals, but because I desire to see no
violence or revolution in the North or West.”47 He concluded his remarks with a warning that
freedom of speech would be violated under the guise of protecting the government’s interests.
The Enrollment Act, he feared, would specifically target those that purposefully impeded
enlistment or promoted desertions.
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The Enrollment Act itself outlined the penalties and punishments for those that interfered
with the successful operation of conscription. Section twenty-four described the various ways
that an individual could interrupt this process:
And be it further enacted, That every person not subject to the rules and articles of war
who shall procure or entice, or attempt to procure or entice, a soldier in the service of the
United States to desert; or who shall harbor, conceal, or give employment to a deserter, or
carry him away, or aid in carrying him away, knowing to be such; or who shall purchase
from any soldier his arms, equipments, ammunitions, uniform, clothing, or any part
thereof; and any captain or commanding officer if any ship or vessel, or any
superintendent or conductor of any railroad, or any other public conveyance, carrying
away any such soldier as one of his crew or otherwise, knowing him to have deserted, or
shall refuse to deliver him up to the orders of his commanding officer, shall, upon legal
conviction, be fined, at the discretion of any court having cognizance of the same, in any
sum not exceeding two years not less than six months.48
As the act itself acknowledged, then, dissent and draft disruption could take shape in many ways.
After passage of the Enrollment Act, Vallandigham remained a vocal opponent of
national conscription. Along with several other members of the Democratic Party, he spoke
before the Democratic Association in New York on March 7, 1863. According to the New York
Times, “the call for the meeting invited ‘loyal citizens in favor of the suppression of the
rebellion.’”49 He spoke at length regarding issues of freedom, personal liberty, President
Lincoln’s authority, and conscription. In Vallandigham’s eyes, the conscription act “had, so far
as Congress could, surrendered the entire military power of the Government into the hands of the
President -- both the purse and the sword. What else could be needed to make a Dictator?”50 He
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noted the success of the Democratic Party in securing “withdrawal of every provision that did
not relate to it as a military measure.”51 Despite this success, Vallandigham reminded those in
attendance of their ability to use free speech, their votes, and their freedom to assemble to redress
their grievances with government’s actions and policies. In trying to further stress the importance
of securing these rights, Vallandigham said, “the life that a man has to lose, is as but nothing, in
comparison with the liberties that he has to lose.”52 As the oration drew to a close, Vallandigham
“denied that we owe any obedience to our conscription act, saying that the President has no right
to call upon us. We are under no obligation to respond beyond the limits of law constitutionally
enacted. We have a right to argue this question first before the people, as well as any other
question.”53
On March 10, 1863 the Times weighed in editorially on the address and peace activities.
“The mischief is that their rant may mislead the unreflecting,” the paper declared. “It may
inflame bolder tempers. It may instigate impetuous men to lawless acts, who are a thousand
times more honest at heart. Though Vallandigham, himself, is incapable of lifting a finger in the
‘resistance’ he prates about, his language may excite others to such resistance.”54 Vallandigham,
and the other speakers at the meeting of the Democratic Association, were called “seditionmongers” and “Northern agitators” by the Times. Copperheads, the paper pointed out, “have
given notice that the conscription shall be resisted.”55 Analysis of section twenty-four of the
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Enrollment Act, and a summation of its restrictions upon the promotion of draft evasion,
permeated the editorial. According to the Times, the United States government possessed the
means to quell these efforts to undermine their policies and the words of Vallandigham “could
make no headway against the strong arm of the law, sustained by the loyalty of the army and the
people.”56 Vallandigham indicated that resistance erupted in Pennsylvania and Wisconsin to even
challenge the Militia Act of 1862. For Vallandigham, this violence illustrated displeasure with
systems of manpower procurement that required service. According to the Times, the United
States government possessed the means to quell these efforts to undermine their policies and the
words of Vallandigham “could make no headway against the strong arm of the law, sustained by
the loyalty of the army and the people.”57
Under pressure to respond to critics such as Vallandigham, Lincoln issued a public letter
on the matter of civil liberties on June 12, 1863. Addressed to New York Democrat Erastus
Corning, who had chaired a May 16 meeting in Albany to protest the president’s policies, the
letter touched on many essential issues. In a passage often quoted later, Lincoln wrote, “the man
who stands by and says nothing when the peril of his Government is discussed, cannot be
misunderstood. If not hindered, he is sure to help the enemy; much more if he talks ambiguously
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–talks of his country with ‘buts’ and ‘ifs’ and ‘ands.’”58 Vallandigham, according to Lincoln, was
“damaging the army, upon the existence and vigor of which the life of the nation depends.”59
Likening disruptors to Confederates, Lincoln declared that “he who dissuades one man from
volunteering, or induces one soldier to desert, weakens the Union cause as much as he who kills
a Union soldier in battle.”60 Pointing to the ongoing problem with actual desertion, Lincoln noted
that “long experience has shown that armies cannot be maintained unless desertions shall be
punished by the severe penalty of death.”61 Considering Vallandigham’s actions in the context of
the Union Army itself, Lincoln asked, “must I shoot a simple minded soldier-boy who deserts,
while I must not touch the hair of a wily agitator who induces him to desert? I think that in such
a case to silence the agitator and save the boy is not only constitutional, but withal a great
mercy.”62
By the time Lincoln wrote these words, the Union Army under Major General Ambrose
Burnside had already created the authority for their enforcement. Following the defeat at the
battle of Fredericksburg and the failed offensive launched in January 1863, Major General
Ambrose Burnside was relieved of his duty and promptly replaced by Major General Joseph
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Hooker, which spurred Burnside to revitalize his status.63 According to Craig Tenney, Burnside
was “resolved to restore his shattered reputation, he was perhaps even more determined to quash
such disloyalty, and to do so harshly, than he might ordinarily have been.”64 Other scholars
attribute the creation and enforcement of General Order Number 38 to Burnside’s commitment
to uphold the Enrollment Act. Christopher Dell attributes the growing Peace Democrat
movement and the establishment of a new Order of American Knights as the driving force for
this general order.65 Appointed to oversee the military district of Ohio, Kentucky, Indiana, and
Illinois, Burnside issued General Order Number 38 on April 13, 1863, aiming to punish those
convicted of implied or expressed treason as well as the expression of Confederate sympathizing
statements.
Assistance to the Confederacy took shape in several ways. For example, General Order
Number 38 punished those that carried and delivered pro-Confederate letters, sent letters with
Confederate sympathizing contents, harbored enemy recruiting officers, those that passed
through the Union with intent to join the Confederate Army, assisted the Confederacy through
protection, harbored Confederates, or fed or clothed Confederates. General Order Number 38
also punished “the habit of declaring sympathies for the enemy” since such activities would “not
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be allowed.”66 According to this order, “persons committing such offenses will be at once
arrested, with a view to being tried as above stated, or sent beyond our lines of their friends.”67
A mixed response met the issuance of General Order Number 38. The Chicago Evening
Journal proclaimed that “the Benedict Arnolds in Ohio and Indiana - male and female- are
shaking in their shoes in consequence for [General] Burnside’s order for the shooting of rebelaiders, and for the sending into rebeldom of all sympathizers with the rebels.”68 The Chicago
Tribune supported the measure, noting that “the Union men are loud in their praise of the order,
and rebel sympathizers are dumb.”69 Members of the Democratic Party, throughout the Union,
believed General Order Number 38 targeted unpopular political speech.
General Order Number 38 soon brought Clement Vallandigham before a military
tribunal. Vallandigham, the Democratic candidate for Ohio’s governorship, attended Knox
County’s Democratic Party’s rally on May 1, 1863. Burnside knew of Vallandigham’s
impending speaking engagement and ordered several of his men to attend the rally wearing
civilian dress. Captain H.R. Hill and Captain John A. Means of the 115th Ohio Volunteers, sent
by Burnside and Captain Andrew C. Kemper, attended the rally.70 Vallandigham spoke for
nearly two hours on a variety of topics to the praise of those in attendance. Hill and Means
stayed for the entirety of the rally, wrote notes of the relevant speaking points, and submitted the
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notes to Kemper and Burnside.71 Captain Charles G. Hutton issued the order of arrest for
Vallandigham on May 4, 1863 to Captain and Assistant Adjutant-General D.R. Learned as
commanded by Burnside.72
Using the speaking engagement on May 1, 1863 as part of his campaign for Ohio’s
governorship, Vallandigham addressed a variety of topics. Hill’s notes indicate that
Vallandigham charged that the purpose of the Civil War was to “erect a despotism,” and he
claimed that the government did not possess the “intention to effect a restoration of the Union.”73
Battles, including the battle of Fredericksburg, illustrated the means “to stay [in] this wicked,
cruel and unnecessary war.”74 Vallandigham believed that the war would lead to “liberation of
the blacks and the enslavement of the whites.”75 His speech, before 15,000 to 20,000 attendants,
indicated his understanding of general orders, including General Order Number 38, and the
various limits they placed upon civil society.76 Despite these general orders and the limits they
placed, Vallandigham argued his right of General Order Number 1. General Order Number 1
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represented a reference to the First Amendment. General Order Number 38, according to
Vallandigham, was “a base usurpation of arbitrary power” and he “had the most supreme
contempt for such power.”77 He “despised it, spit upon it; he trampled it under his feet.”78
Near the end of the speech, Vallandigham again addressed the issue of civil liberty
violations as allowed in General Order 38. He said, “the sooner that the people informed the
minions of this usurped power that they would not submit to such restrictions upon their liberties
the better.”79 Questioning and criticizing authority, and the actions by the military and
government, proved permissible. He called President Lincoln a “tyrant” and questioned the
action of him and “his minions.”80 According to Hill’s notes, “he closed by warning the people
not to be deceived; that an attempt would shortly be made to enforce the conscription act; that
they should remember that this war was not a war for the preservation of the Union; that it was a
wicked abolition war and that if those in authority were allowed to accomplish their purposes the
people would be deprived of their liberties and a monarchy established.”81 Conscription, for
Vallandigham, posed a threat to basic freedom.
Burnside say things differently. Vallandigham’s speech violated General Order Number
38, according to the general. The charge in court documents stated the crime to be “publically
expressing, in violation of General Order No. 38, from Head-quarters of the Ohio, sympathy for
those in arms against the Government of the United States, and declaring disloyal sentiments and
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opinions, with the object and purpose of weakening the power of the Government and its efforts
to suppress an unlawful rebellion.”82 Court documents, including the specification, further
detailed the cause of the arrest and how the speech allegedly violated the general order. Such
statements, according to the authorities, could “comfort” and “encourage” the Confederacy and
“could but induce in his hearers a distrust of their own Government, sympathy for those in arms
against it, and a disposition to resist the laws of the land.”83 The specification further accused
Vallandigham of “inviting his hearers to resist” government officials and their policies. Also, his
speech made further statements regarding his desire for American citizens to realize the various
violations of their civil liberties and resist against the establishment of a monarchy.84
Vallandigham’s trial, held by military commission by the circuit court of the United
States for the Southern district of Ohio, evaluated Vallandigham’s speech and witness testimony.
When asked to enter a plea, Vallandigham refused since he believed the military commission did
not have any jurisdiction over this case. A plea of “not guilty” was entered for him by the judgeadvocate, Captain J.M. Cutts, and the trial began on May 6, 1863. Vallandigham wanted
newspaper reporters in attendance of his speech to testify, but the members of the military
tribunal refused to pause proceedings for these individuals to enter their testimony. The
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testimony of these individuals, according to the members of the military tribunal, did not have
the potential of changing this case. George Pendleton, Alexander Ferguson, and George Paugh
represented Vallandigham. General Burnside selected the members of the military tribunal to
preside over Vallandigham’s case. Burnside selected Brigadier General R.B. Potter to preside
and Captain J.M. Cutts as the judge advocate. Lieutenant-Colonel E.R. Goodrich, Major Brown,
Colonel J.F. DeCourey, and Majors Van Buren and Fitch also served on the tribunal.
The tribunal considered the testimony of Captains Hill and Means and S. S. Cox. Hill
testified first and reiterated the contents of the notes taken on Vallandigham’s speech. During
cross-examination, Vallandigham asked Hill to explain the contents of the speech regarding the
Union, its preservation, and its restoration. Vallandigham also asked for clarification regarding
his statements of advocating non-violent means of actions and how he did not advocate for the
destruction of the Union.85 Hall responded that Vallandigham explained that the Peace
Democrats represented the only viable individuals to restore the Union. Means testified that
Vallandigham encouraged the attendants to utilize their voting power to “maintain their political
rights.”86 Means noted that “I did not understand him to counsel the people to submit to the
authorities at all times.”87 Means agreed that Vallandigham did not advocate the resistance to
military or civilian law, that he stressed the authority of the United States Constitution, and that
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he upheld the importance of respect for the office of elected officials. The testimony of Means
included Vallandigham’s reference to Indiana’s General Order Number 9, which prohibited
critical statements regarding the Lincoln administration or the United States military.88
S.S. Cox, like Hill and Means, highlighted Vallandigham’s reference to voting. Cox, a
United States House member from Ohio, explained that Vallandigham stressed the importance of
voting since voting represented the non-violent means used “among our Democratic people.”89
Unlike the others, Cox testified that Vallandigham did not mention the Enrollment Act or state
his opposition of conscription during his speech. Vallandigham’s criticism of the Lincoln
administration and its war policies, according to Cox, centered on the shift in the war’s aim from
the restoration of the Union into the abolition of slavery. Cox also referenced the conclusion of
Vallandigham’s speech, but said that “he invoked the people under no circumstance to surrender
the Union.”90 Cox finally explained that “[Vallandigham’s] condemnation of the war” resulted
once the war aim changed.91
Vallandigham made a closing statement before the military tribunal following the witness
testimony. He opened this statement by questioning the legality of his arrest and this type of trial
used to prosecute him.92 He explained that he was entitled to a civilian trial by a jury with the
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assistance of counsel. These rights, Vallandigham explained, were his entitlements as a civilian
citizen. His charge, the violation of General Order Number 38, was “not known to the
Constitution of the United States, not to any law thereof.”93 He argued that his speech at the
Democratic Party’s rally proved to be a peaceful assembly of citizens. He then articulated his
exact actions and said, “it is words of criticism of the public policy of the public servants of the
people, by which policy was alleged that the welfare of the country was not promoted. It was an
appeal to the people to change that policy, not by force, but by free elections and the ballot-box.
It was not pretended that I counseled disobedience to the Constitution, or resistance to laws and
lawful authority. I never have.”94
Despite this plea, Vallandigham was found guilty and sentenced to confinement at Fort
Warren in Boston Harbor.95 The tribunal rendered its decision on May 7, 1863, finding
Vallandigham guilty based on several specific statements made during his speech. Members of
the tribunal determined that his speech indicated his belief that leadership of the United States
acted to ensure a continuation in fighting. His speech alluded to proposed plans for reconciliation
that leaders rejected as a means to perpetuate the fighting.96 His comments regarding the Lincoln
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administration’s efforts to implant “a despotism in this country, [which was] more cruel and
more oppressive than ever existed before” also violated General Order Number 38, according to
the tribunal.97 Vallandigham’s sentence, as determined by the tribunal, would last until the end of
the war.
On May 11, 1863, Burnside issued a statement in support of this decision and reiterated
the fundamental issues surrounding this case. Burnside stressed the responsibility of the military
and its leadership to refrain from uttering disloyal statements. These statements caused mutiny,
disloyalty, and distrust for the cause and the leadership. He then shifted to statements uttered or
expressed by public officials. In this time of war, Burnside argued, public officials should refrain
from disloyal statements since they “are absolutely wrong and injurious; they create dissensions
and discord, which just now amount to treason.”98 Most public men had not served in the
military and have a “greater responsibility” to the American public since citizens were
impressionable to their expressed opinions.99 He cautioned political officials to be “careful”
regarding what they said to the masses and warned that “they must not use license and plead that
they are exercising liberty.”100 Public officials possessed the ability to publically express their
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opinions, but, Burnside said, “let them freely discuss the policy in a proper tone; … my duty
requires me to stop license and intemperate discussion, which tends to weaken the authority of
the Government and army.”101 He maintained that “intemperate discussion” only “discourages”
the Union Army and decreases the strength and authority of the federal government, therefore
strengthening the Confederacy.102 Burnside concluded his statement by promising that “there is
no fear of the people losing their liberties” and that “men of every shade of opinion have the
same vital interest in the suppression of this rebellion.”103
Legal issues surrounding Vallandigham’s conviction demonstrate the public perception
and interpretation of his actions. The silencing of individuals like Vallandigham protected the
interests of the Union. The prosecution did not have to prove that individuals were motivated to
act upon hearing Vallandigham’s speech. It was not necessary to prove that illegal actions
resulted as a direct result of this speech. The silencing of this speech, according to the Lincoln
administration, placed restraint among those likely to commit further crimes against the
Union.104 In the view of the Lincoln administration, statements were punishable both if the
speaker actually intended to impede the war effort of the United States and if the statements
themselves had the likelihood of promoting actions that would interfere with the war effort.
Vallandigham’s speech violated both of these aspects since Vallandigham should have been
aware that his statements could promote disloyal action, “but (allegedly) did nothing to
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discourage them.”105 Additionally, the administration believed that Vallandigham’s speech posed
a threat to the actions of the United States military and the war effort.
The usage of General Order Number 38 for prosecution represents a significant aspect of
this case. A section within the Enrollment Act punished those for disrupting the successful
operation of the draft. Despite a closing remark regarding conscription near the end of his
speech, Vallandigham was not charged directly for disrupting the operation of procuring
manpower. Vallandigham had made earlier statements regarding his opposition to conscription
policies, and Lincoln had responded negatively, but Vallandigham’s March 1863 comments on
conscription went unpunished. Vallandigham’s May speech, according to authorities, threatened
the war effort in total rather than solely the operation of conscription.
Laws regarding conspiracy punished actions or attempts to depose the government of the
United States. Early in the war, Congress enacted “An Act to Define and Punish Certain
Conspiracies.” Under the law, it became illegal to
overthrow, or put down, or to destroy by force, the Government of the United States, or
to oppose by force the authority of the Government of the United States; or by force to
prevent, hinder, or delay to execution of any law of the United States; or by force to
seize, take, or possess any property of the United States against the will or contrary to the
authority of the United States; or by force, or intimidation, or threat to prevent any person
from accepting or holding any office, or trust, or place of confidence, under the United
States.106
Vallandigham’s comments stressed the voting power of the attendants. Voting, as a non-violent
means of altering the office holders, did not advocate a violent overthrow or destruction of the
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government. Also, charges of conspiracy required the action of several individuals working in
concert and collaboration. Vallandigham acted alone.
General Order Number 38 created a broad interpretation of treason to criminalize and
punish individuals. The United States Constitution outlines the charge of treason within Article
III, Section III. This section states that, “treason against the United States, shall consist only in
levying war against them, or in adhering to their enemies, giving them aid and comfort. No
person shall be convicted of treason unless on the testimony of two witnesses to the same overt
act, or on confession in open court.”107 Two individuals did testify against Vallandigham during
his trial before the military tribunal. General Order Number 38 specifically criminalized acts of
treason as either “expressed or implied.”108 Confederate sympathies became criminalized and
became treasonous through this general order. Vallandigham’s speech, according to authorities,
violated General Order Number 38 since such utterances were treasonous since they brought
contempt to the Union through defiance and support of the Confederacy. Ohio and the wider
region were in realistic jeopardy of becoming a Confederate-sympathizing stronghold with
Vallandigham seeking the office of governor. The Union utilized this general order to restrict or
prevent this dangerous activity.
Vallandigham’s case arose in the Department of Ohio, an administrative military district
created by the War Department to organize and maintain troops in the region north of the Ohio
River. The Department of Ohio initially consisted of Ohio, Indiana, and Illinois, but it was
expanded in August 1862 to include Michigan, Wisconsin, and regions of Kentucky east of the
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Tennessee River. The growth of the Department of Ohio significantly widened General
Burnside’s authority to enforce restrictions on activities that would hamper the war effort.
Kentucky residents soon felt the wrath of new laws and ordinances that criminalized anti-war or
anti-Union activities. Kentuckians, living in northern states, had demonstrated their allegiance to
the Southern cause by maintaining their belief in state’s rights and slavery. In the early months of
1862, both Union and Confederate troops entered Kentucky to claim the state for their respective
sides. As part of these efforts, the Union and Confederate militaries sought to create local bases
of support, and residents rapidly realized they needed to declare their allegiance to either the
Union or Confederacy. In this context, General Order 38 criminalized actions designed to help
the Southern cause.
In 1863, William Francis Corbin and Thomas Jefferson McGraw, two Kentucky
residents, were arrested under General Order 38. Much like his fellow Kentuckians forced to
pick sides, Corbin decided to join the Confederate military. He and other militiamen from the
state spent the majority of the year in Virginia. A year earlier, in the summer of 1862, Corbin and
approximately twenty-five other men joined the Fourth Kentucky Cavalry under the command of
Captain Tom Moore.109 Following the winter months of 1862, Corbin was sent to his home in
Campbell County, Kentucky. By this time, this county had returned to Union control. Corbin hid
from Union troops while he actively sought to recruit more men for the Confederate military.
During this search, he met Jefferson McGraw, also a resident of Campbell County and likewise
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serving in the Confederate military. In April 1863, Corbin and McGraw were found by a Union
patrol that had been searching for Confederate guerrillas in the region. Union troops wanted to
eradicate guerrilla fighters in the region, but they had received a tip of Confederate recruiters
also working in the region. The patrolmen followed McGraw to the Rouse’s Mill, which served
as the safe house for McGraw to meet with Corbin. Both men were promptly arrested.110
Provisions in the Enrollment Act outlined punishments for violations against the United
States military, but the law did not specifically address those who served as recruitment officials
for the Confederate Army. An individual would be subject to a court martial if charged with
being a spy or deserter. More specifically, those “found lurking or acting as spies, in or about any
of the fortifications, posts, quarters, or encampments of any of the armies of the United States, or
elsewhere, shall be triable [sic] by a general court-martial or military commission, and shall,
upon conviction, suffer death.”111 General Order Number 38 specified more directly that “all
persons found within our lines who commit acts for the benefit of the enemies of our country
will be tried as spies or traitors, and, if convicted, will suffer death.”112
Most significant lines in the general order addressed recruitment efforts, service in the
Confederacy, and providing aid to Confederates. The order would also punish those “persons
who have entered into an agreement to pass our lines for the purpose of joining the enemy.”113
Additionally, punishment would come to those “persons found concealed within our lines
belonging to the service of the enemy, and, in fact, all persons found improperly within out lines,
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who could give private information to the enemy.”114 Similar to other provisions in the order
against controversial mail, the provisions regarding assistance to the enemy would criminalize
information given to the enemy that would hurt the Union’s cause. Those that “harbor, protect,
conceal, feed, clothe, or in any way aid the enemies of our country” would also be punished.115
These crimes represent crimes of “treason, expressed or implied” that would “not be tolerated in
this Department.”116
Corbin and McGraw had been arrested days before Burnside authorized General Order
Number 38. Corbin and McGraw believed they would be held as prisoners of war and that their
actions did not classify them as spies, for they neither helped nor assisted men to desert from
military service. Following the issuance of General Order Number 38, Corbin and McGraw were
charged under the provision of being “found within our lines who commit acts for the benefit of
the enemies of our country” since they served as “secret recruiting officers within our lines.”117
Intended to curtail the actions of Copperheads in the North, General Order 38 was used to court
martial these two Confederates. Punishments under the general order included death or
banishment into the Confederacy. On April 22, 1863, in Cincinnati, Ohio, the men were
arraigned and tried. Each man faced two charges. Corbin was tried for “recruiting men within the
lines of the U.S. forces for the so-called Confederate Army” and for “bring[ing] the carrier of
mails, communications and information from within our lines to persons in arms against the
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Government.”118 Corbin, according to court records, was “acting under a recruiting commission
from one H. Marshall, a brigadier-general in the so-called C.S. Army, empowering him to raise
recruits for the said army, the said Corbin being at the time in charge of a number of recruits
whom he was seeking to conduct to the said army.”119 McGraw, according to court documents,
was “engaged in recruiting men for the so-called Confederate Army, and was at the time when
arrested engaged in conducting recruits to the said army.”120
A jury of nine Union officers listened to the testimony and evaluated the facts of this
case. Because they were applying General Order Number 38, there was documentary evidence.
Indeed, Lieutenant S. A. Nickerson testified that “the only paper I found in [Corbin’s] possession
was a commission from one Humphrey Marshall, and also a blank book with a blank form of
oath in it, and a list – supposed to be a list of recruits. His name, W. F. Corbin, Recruiting
Sergeant, was signed in the book, at the close of the blank oath.”121 Nickerson had been the man
who arrested Corbin and McGraw. Private F. M. Stockdale said, “There were other men in the
neighborhood where Corbin was captured, because the men who were captured said that they
were more, that in they had all been together, they would have given us a pretty tight rub.”122 At
the trial, the closing statement for the United States indicated that Corbin had burned bridges for
the Kentucky Central Railroad. Neither Corbin nor McGraw made a statement in their own
defenses.
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Both men entered a plea of not guilty for all charges. They were convicted for all charges
that had been brought against them. Issued by the War Department’s Adjutant General’s Office
on May 4, 1863, General Orders Number 114 recounted the charges, specifications, and verdict
of the case. The order conveyed that “the commission having maturely considered the evidence
adduced” found the men guilty of sending or transmitting controversial items within Unioncontrolled areas.123 They were likewise convicted for recruiting men for the service of the
Confederate military. They were “to be shot unto death at such time and place as the
commanding general shall direct; two-thirds of the members of the commission concurring in the
sentence.”124 Their execution date was set for May 15, 1863 between the times of noon and 3:00
p.m.125 Shortly after the verdict, Burnside and Lincoln received many calls for clemency.
Melissa Corbin, Corbin’s sister, traveled to Washington D.C. in an effort to speak with Lincoln.
She even received help from the minister of Lincoln’s church to send a request to the president.
Despite these calls for clemency, Corbin and McGraw were executed on May 15, 1863.
The morning of the execution, Corbin prayed with the other inmates in the prison. The
inmates had been allowed to pray at the chapel located near the prison. On the morning of his
execution, Corbin said, “Life is just as sweet to me as any man; I am ready to die, and I do not
fear death; I have done nothing I am ashamed of, but I acted on my own convictions, and I am
not sorry for what I have done; I was fighting for a principle, which in the sight of God and man,

123

War of the Rebellion, Series II, V, 556-557.

124

War of the Rebellion, Series II, V, 556-7.

According to records in the War of the Rebellion, “The President approves the sentences in the cases of William
F. Corbin and T. G. McGraw and directs that they be executed at the time and place appointed in the foregoing order
of Major-General Burnside,” War of the Rebellion, Series II, V, 556.
125

263
and in the view of death, which awaits me, I believe I am right.”126 Corbin and McGraw were
bound, and taken from the prison to the execution site. At 1:20 p.m., the men were blindfolded
while they faced a firing squad of thirty-two men. The men were instructed to stand in front of
the foot of their coffins. The Union soldiers positioned these men in this fashion to allow their
bodies to fall into their coffins after they had been shot.
Outrage pervaded the Confederate military and government following the execution of
Corbin and McGraw. The Confederate War Department issued a statement on May 22, 1863.
Robert Ould, the Confederate agent who oversaw prisoner exchanges, wrote to Lieutenant
Colonel William H. Ludlow, the Union official who served in that capacity. Ould believed the
actions of the men had been authorized, and he announced that in “the Confederate Government
has ordered that two captains now in our custody shall be selected for execution in retaliation for
this gross barbarity.”127 With other Confederate officers held in northern prisons, Ould
threatened that more such retaliatory executions could follow. “In view of the awful vortex into
which things are plugging I give you notice that in the event of the execution of these persons
retaliation to an equal extent at least will be visited upon your own officers and if that is found
ineffectual the number will be increased,” Ould warned.128 He concluded, “the Great Ruler of
nations must judge who is responsible for the initiation of this chapter of horrors.129
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Similarly to Vallandigham, this case shows how General Order Number 38 could be
applied to acts of disruption. Though Vallandigham delivered a speech while Corbin and
McGraw disrupted the Union military efforts by recruiting, all of these men posed a threat to the
war aims and success of war policies. The general order was applied in both cases to punish acts
of disruption that sought to change people’s minds about the war and its related policies.
As the war continued, political tensions between Democrats and Republicans increased in
Indiana. In April 1863, the state’s elections became a political battleground. Democratic
candidates sought political office, but threats of violence and intimidation complicated voting.
Near Camp Morton, soldiers stationed reported to vote at local polling places. Participation in the
election by the soldiers violated election protocols. Democrats avoided participating in the
election out of fear of physical retribution. To further complicate these tensions, Republicans
blocked Democrats from serving on election boards in Indianapolis. Democrat candidates
realized the Republicans were making a play for political power. To show their disapproval with
this power grab, Democratic candidates seeking local office in Indianapolis responded by
withdrawing their candidacy. This protest sought to bring attention to the severity of political
tensions in the state while highlighting that “free and fair elections no longer existed in the
state’s largest city.”130 Democrats realized that these abuses by Republicans would only lead to
the further loss of elections for Democrats. Support of Democrats could also result in abuse for
people that supported Democratic candidates.
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By this point, the Union military was using conscripted soldiers to supplement low troop
totals, and the interplay of conscription with dwindling volunteerism, rising desertion rates, and
continuing military defeats caused fear across the Union. In Indiana, people learned of abuses of
power of the military in Kentucky. Indiana residents were also fearful of the possibility of
African-American troops being used in the Union Army. Indiana’s Democrats became more
vocal in their opposition to military and government policies. Democrats had control of both
houses of the state’s legislature, but they faced a Republican governor. Tensions “reached a new
plateau early in 1863 as the Democratic legislature, brazenly partisan, tried to usurp the
governor’s military power and embarrass him in a variety of ways.”131 Governor Morton
responded by bringing charges of treason.
Democrats and their supporters gathered in convention on May 20, 1863 to show their
solidarity. Nearly twenty thousand supporters attended and heard party leaders speak. Daniel
Voorhees drew the largest crowd. Voorhees served as a United States Senator for the state of
Indiana, but he also was a vocal opponent of President Lincoln and a Copperhead. Weeks after
Vallandigam’s trial and arrest, Voorhees took the stage at this state convention to voice his
disapproval. Among other charges, Voorhees charged Lincoln with violating protections
regarding free speech.132
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General Hascall had mobilized Union Army soldiers to surround the location of the
convention. As in the case of Vallandigham, troops listened to the speeches. During Voorhees’
speech, soldiers charged the platform and forcefully removed Samuel Hanill. Fights broke out
among attendees and Union soldiers. Attendees were arrested for their refusal to disperse or
comply with orders of the Union soldiers. Others were arrested for carrying concealed weapons.
Union soldiers with fixed bayonets threatened to harm the crowd if the speakers continued
speaking. Shortly before violence ensued, members of the Union cavalry intervened to protect
the attendees. The speakers agreed to leave their platforms and adjourn the convention amid the
chaotic scene.133
This case illustrates the tension surrounding issues of conscription and politics. As in the
case of Vallandigham, the United States military interfered with political speeches deemed
dangerous. Both of these cases illustrate acts of disruption to interfere with the operation of war
policies. As with Vallandigham, party politics played a role. While unlike Vallandigham,
Voorhees was not formally charged. This outcome illustrates how the United States military
made choices of which disruptors to charge. Vallandigham, already deemed a political agitator,
was punished for his speech while Voorhees was not.
War weariness played a role in draft disruption in Maine. According to the Annals of the
Town of Warren, in Knox County, Maine, “war rested heavily on the souls and resources of the
people, devouring its young men, its flower of strength and beauty, and filling the old with
anxiety, and disturbing their peace with dissensions, fears, and deprivations, instead of comfort
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and plenty.”134 The increased reports of war’s carnage caused men to refrain from enlisting into
the military. These dwindling numbers caused certain communities to conscript men to
compensate for low troop totals. Low totals in the town of Warren within Knox County, Maine
caused a draft to commence.
On July 23, 1863, officials in Knox County initiated the draft. This draft was resisted in
two different ways. According to the Annals of the Town of Warren, the “government being at
last forced to raise men by conscription, it is not surprising that opposition to the enrolment and
egging of the Provost Marshal by boys.”135 Provost marshals were often the targets of violence
since they were responsible for creating the lists of draft-eligible men within their appointed
district. Provost marshals’ duties also included the actual selection of men from those lists.
Provost marshals placed names into draft drums, and pulled names from the drum. These boys in
Warren County wanted to disrupt or frustrate this process through accosting them. This egging
prank did not disturb the officials, and drafting continued. In this draft call, seventy-two men
were selected. Francis Olney, a resident of district sixteen, was the only man of the seventy-two
to report for service. Six of these men furnished substitutes. Sixteen of these men were deemed
unfit for service. The Annals of the Town of Warren indicate that the other forty-nine men,
described as “faint-hearted or disaffected,” had fled the area as a means of evasion from
service.136 The eligible men evaded service through assorted means, but the actions of the young
boys reflects the larger sentiments of people in the community.

134

Cyrus Easton, Annals of the Town of Warren, in Knox County, Maine: With the Early History of St. George,
Broad Bay, and the Neighboring Settlements on the Waldo Patent (Hallowell: Masters & Livermore, 1877), 420.
135

Cyrus Easton, Annals of the Town of Warren, in Knox County, Maine: With the Early History, 420.

136

Cyrus Easton, Annals of the Town of Warren, in Knox County, Maine: With the Early History, 420.

268
Just weeks following the passage of the Enrollment Act, Iowa Governor Samuel
Kirkwood predicted mass resistance and disobedience. His letter to United States Secretary of
War Edwin Stanton called for arms and permission to raise additional regiments to provide local
defense in his state. According to Governor Kirkwood, the state of Indiana was the base of many
members of the Knights of the Golden Circle that had plans to “embarrass the Government in the
prosecution of the war, mainly by encouraging desertions from the Army, protecting deserters
from arrest, discouraging enlistment, [and] preparing the public mind for armed resistance
against conscription.”137 Lawless behavior in Indiana, in Kirkwood’s view, was conceived by
“self-important men of small caliber and small ambition, to give themselves local importance
and to secure for themselves petty offices, and who, if an outbreak were to occur, would not be
in the way of danger.”138 Kirkwood gave orders to move a company to Keokuk since he
anticipated resistance.
Governor Kirkwood’s prediction of violence was soon seen through a violent episode in
Keokuk County led by the fiery sentiments of a Baptist minister. There were regions of antiUnion sentiment around the state, but the Keokuk area was primed for disobedience and disorder
since its inhabitants had already participated in demonstrations while uttering disloyal statements
against the government. On August 1, 1863, Minister George Tally attended a meeting of Peace
Democrats near the English River. At this meeting, attendees rallied behind Tally to help in the
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destruction of South English, a Union stronghold. Supporters, roughly seventy-five men, were
armed as they followed Tally into the town.139
Tally, the main speaker at the Peace Democrat meeting, roused up the attendees to
destroy South English, but the residents of South English challenged this angry horde of people.
During the heat of this engagement, a gun fired. It is unclear which side fired first, but Tally was
the first to return fire. He immediately shot three shots from his revolver into the crowd of people
that were gathered. After violence ensued, Tally was shot three times and died in his wagon.
Despite all of the violence and exchange of gunfire by both sides, Tally and one of his men were
the only two fatalities.140 According to the Tiffin Weekly Tribune, Tally “was known throughout
the region as a reckless character, and among the ignorant classes who compose the copperhead
faction was a most dangerous man. Society has lost nothing by his ‘taking off.’”141
News of the slain minister brought more violence to Iowa since men from the counties of
Wapello, Mahaska, and Poweshiek vowed to avenge Tally’s death. This promise of vengeance
led to the raising of nearly 2,000 men to the Skunk River. These men waited and drilled as their
numbers increased.142 According to the Alexandria Gazette,
a collision occurred at South English, Keokuk county, Iowa, between a number of
Democrats and Union men. The leader of the former was killed, when they immediately
dispersed, leaving the Union men in possession of the field. It is reported that the
Democrats are fifteen hundred strong, and have determined to resist the draft.143
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Upon hearing of this, Governor Kirkwood authorized arms and men to be sent to the
sheriff of Washington County, a neighboring county in which Tally’s Army was based. The state
militiamen were then deployed to the town of Sigourney in Keokuk County. Tally’s Army, still
steadfast in their cause of revenge, were soon faced with the harsh reality of being outnumbered
by the Iowa militiamen and a squad of artillerymen. Kirkwood traveled to the area and called for
the people of Iowa to be obedient by putting down their weapons since he would work with local
law officials to apprehend Tally’s murderers.144 Tally’s Army selected attorney Charles Negus to
be their representative to speak with Colonel N. P. Chipman, the leading commander of the Iowa
militiamen. Negus had reservations of engaging in an armed conflict with the militiamen. Tally’s
Army decided against engaging the militiamen and promptly disbanded. Twelve men were later
charged for their involvement in the murder of Tally. These men posted bond and appeared in
court the following term. Charges for all men were later dropped by the district court.145 The
quick action of Kirkwood was praised by later commenters who thought that it “prevented a
bloody conflict, and was unmistakable warning to the lawless element that the military power of
the State would be used to suppress mob violence.”146
Peace Democrats played an important role in this case of violent disruption. Governor
Kirkwood predicted the tensions but was unable to completely prevent an escalation. Tally’s
death caused a counter response of violence. Politics played a role in this case of disruption since
Tally captured the sentiments of those opposed to war policies, which were favored by Peace
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Democrats and Copperheads. Unlike the case with Vallandigham, all charges were dropped for
disruptors. As in the disruption case in Indiana, this case of disruption did not pose enough of a
threat for criminal proceedings. Despite the instances of violence and death in Iowa under
Tally’s Army, this was not designated as a significant threat to the operation of the war effort or
its policies.
Even before conscription was implemented in the Confederacy, Southerners began to
question the authority of the Confederate government. In the early months of the war, the
Confederate government had used government agents to seize supplies from citizens. Citizens
received little compensation and abuse of power was rampant among the impressment officials,
Confederate troops, and state militiamen who collected the provisions. It became evident that
war dissenters or those disloyal to the Confederate cause had more provisions seized than
citizens deemed patriotic. Officials, troops, and militiamen threatened to use violence if they
were met with resistance. Officials threatened to burn down homes, destroy farms, and even
physically abused women and children. According to Southerners, nothing was off limits since
even children’s shoes were seized.147 Officials entered people’s homes without probable cause
and without permission, causing anger and mistrust among Southern civilians.
On February 26, 1861, the Confederate Congress enacted an act to create the general staff
of the Confederate Army.148 The Subsistence Department was included with the Adjutant and
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Inspector General, Quartermaster General, Medical Department, and Subsistence Department.
The Subsistence Department oversaw the local operation of distributing and collecting supplies.
Colonel Luscius Bellinger Northrop was the chief of the Subsistence Bureau.149 On April 15,
1863, Colonel Northrop described the organization of the Subsistence Bureau, which consisted
of districts within each state under the direction of an authorized agent allowed to make
purchases for that district. The agents, according to Colonel Northrop, should be “competent
persons in every respect, thoroughly active and energetic and sufficiently numerous to obtain
every pound of surplus supplies in the State.”150 He also described the movement of supplies to
the troops. For Northrop, “when this system is thoroughly organized and worked there will be
no portion of the Confederacy which is not thoroughly drained, and therefore wherever our
armies move all the supplies of our country will be tributary to their use.”151 He also addressed
the price of goods and movement of goods within districts. According to Northrop, “whenever
the commissaries in one State or district need supplies which cannot be obtained in their State or
district, they will draw them from the most convenient commissaries or agents from points in
other States or districts. It may very frequently occur that some articles of subsistence ought not
to be purchased in some States or districts because of very high prices.”152
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To ensure fairness, Colonel Northrop indicated that officers would not receive special
treatment, and only receive “such articles as are a part of the ration regularly issued to soldiers at
that time.”153 This circular, dated on October 17, 1862 and approved by Secretary of War
Randolph, further required officers to pay for any goods received that would be used by the
officer and their families. Colonel Northrop addressed rations in March of 1863. According to
Northrop, “the subsistence of the different divisions of the Army should be, if possible, from the
productions of the districts wherein they respectively operate; more especially is this necessary
in the present condition of transportation. Such directions were given from the War Department
on the 28th April, 1862. The condition of the country requires that the ration must necessarily
vary in different localities.”154
Members of the Bureau were also required to make reports of bonds and provide a
description regarding the bond. Official paperwork regarding the bond was required, and
members of the Bureau were also required to provide “official notifications of the fact.”155 In
July of 1864, in Brooksville, Mississippi, a circular list was issued to indicate the price of items
that had been taken for public use. According to the circular, items of public use were those “in
the hands of any person other than the person who have raised, grown or produced the same, or
persons holding the same for their own use, or compensation.”156 On September 22, 1863, a
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circular was approved by Lieutenant General Kirby Smith and Assistant Adjutant General S. S.
Anderson, outlined the need for the circular. Chief of Bureau W. B. Blair wrote, “it is essential
that this Bureau should be in possession of means to establish the status, actual, and relative, of
the officers and superior agents connected with it.”157 Blair indicated that the Bureau had
suffered in their quest to collect items, but they have had sustained troubles in communicating
with members of the Bureau.
Government policies also requested a certain percentage from slaveholders and farmers.
In the later months of the war, farmers were required to give one-tenth of their harvest and
livestock because of the Confederate’s tax-in-kind program. In some cases, the crops were sent
to other regions where needs were greater. Rural farmers resisted against Confederate policies by
arming themselves to protect their farms and possessions while there was more passive means of
resistance in urban areas. The seizure of crops and livestock, as well as additional taxes hurt
farmers. In November of 1863, General Robert E. Lee wrote, “I think every effort should be
made to render equal the action of the impressment law, and so to fix the proportion of the
produce to be taken from each farmer as to make its operations gentle and regular, and not
dependent upon the will or caprice of the impressing agent.”158 Secretary of War James Seddon
sought to clarify the purposes of seizing materials for the military and war effort. According to
Seddon,
I have declined myself to command, or even recommend to the generals in the field, the
general use of the unlimited power of impressment given them by the law. I do not
Mississippi. July 1, 1864. Washington [District of Columbia]: National Archives and Records Administration.
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wonder at the reluctance which is, felt by you to the employment of such summary
means, and I certainly think they should be foreborne [sic] unless upon information
possessed by yourself or communicated by officers of the commissariat, who have ample
means of judgment than I can possess, your conviction of the necessity should make it
imperative.159
This exchange demonstrates uncertainty regarding the seizure of supplies, and allowing the
military to work in conjunction with members of the Subsistence Bureau to collect supplies.
On April 2, 1863, crowds gathered in Richmond, home of the Confederate government.
They demanded relief from a government that had required its struggling citizens to give their
crops and livestock. A report of the incident noted, “the rioters consisted of about 3,000 women,
armed with clubs, guns, and stones. They broke open Government and private stores, and took
bread, clothing, etc. The militia were ordered out to check the riot but failed to do so.”160
During this demonstration, the crowd was full young girls and their mothers. A riot broke out
when these “pale” and “emaciated” women began to break into bakeries to loot the food.161 One
of the women, speaking on behalf of the others, said, “This is all that’s left of me. It seems real
funny, don’t it? We are starving. As soon as enough of us get together, we are going to the
bakeries and each of us will take a loaf of bread. That is little enough for the government to give
us after all it has taken all our men.”162 Virginia’s Governor Letcher sent the city’s mayor to read
the Riot Act. After the Riot Act was read, the women did not disperse. President Davis came to
the scene and likewise tried to get the women to leave. Davis initially received an unfavorable
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response by the crowd, but some women began to slowly disband following his words of “great
kindness and sympathy.”163 Reports indicated that “Jeff. Davis himself, with other high officials,
assured the women they should have whatever they needed, that they became pacified.”164 A
witness explained, “the city battalion came up. The women fell back with frightened eyes, but
did not obey the order to disperse.”165
In North Carolina, disruption ranged from poor administration all the way to murder. In
July 1864, Lieutenant Colonel Archer Anderson surveyed the situation in the state. In the district
centered in Wilmington, eleven men were employed in the “conscription services,” and
Anderson described then as “good for nothing.”166 According to Anderson, “two officers
reported that they had detected militia officers in attempts to shield parties by leaving their
names off the rolls.”167 Those caught were “reported to the State Government, but nothing came
of it – all prohibited persons in the Staff Department have been removed.”168 Despite these
actions, Lt. Col. Anderson described “public sentiment” as “favorable” in regard to conscription,
and reported that “no obstacles on the part of the people interfere with the execution of the
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law.”169 Harnett County, North Carolina, however, was described as “disloyal.”170 Overall, in
this district, the “militia and home guard officers cheerfully give their aid, but they are slow.”171
Anderson also evaluated the situation in the Raleigh area. Here, public opinion regarding
conscription was more divisive with three counties had “favorable” sentiments to conscription,
and “in the other three there is much disloyalty.”172 Lt. Col. Anderson’s report indicate that the
counties opposed to conscription pose “great obstacles” disrupt the operation of conscription.173
Militiamen in those counties that supported conscription could be “relied on,” but militiamen in
counties opposed to conscription are “lukewarm.”174
Anderson found the situation to be much worse in the mountainous counties in the
western tip of the state. Clay and Cherokee counties had been “entirely abandoned by the
conscription authorities.”175 An enrollment officer was shot in Yancey County. The counties of
Mitchell, and Madison were described as “bad.”176 According to this report, “murders and other
things at the hands of tories…are of frequent occurrence.”177 Anderson believed that troops
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would be “necessary to ensure the execution of conscription law and the apprehension of
deserters.”178 Instances like this illustrate the assorted ways that conscription was frustrated, and
the means the military utilized to ensure the operation of conscription.
Disruptors, though not eligible for service themselves, posed a challenge to conscription
policies. This disruption was aimed at frustrating the operation of conscription for those in
jeopardy of being conscripted. Even the egging of enrollment officers, appearing as an innocent
act of defiance, attempted to make enrollment officers fearful of executing their duties. Leading
marches or speaking out in opposition of conscription represent other means employed by
disruptors. Governors, government leaders in charge of overseeing the law, posed a unique
challenge to conscription. Defiance by not sending troops to fill a state quota, or issuing a
statement opposed to conscription allowed disruptors to become a mouthpiece for opposition to
conscription. These acts of defiance, not always seen as advocating for others toward noncompliance, represent a significant aspect of anti-war and anti-conscription activity. Their
ineligibility from conscription makes them a curious group to be defiant to conscription.
Disruptors could perceive the seriousness of conscription and wanted to take action. In
the Union, General Order Number 38 sought to curtail and punish resistance. Despite this law,
disruptors still defied conscription. In the South, disruption was seen through interference with
the collection of goods, which many Southerners saw as a burden that increased the already high
expectations from the Confederate government. Mistrust created disruption that aimed to
eliminate government interference in daily life, and no federal policy was more interventionist
than the forcible removal of men from local communities. The failure to punish most of these
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acts of defiance and disruption allowed them to continue. Despite their ineligibility for military
service, disruptors reflected the deep-seated opposition that permeated the North and the South.

CONCLUSION

The American Civil War represents a significant period in history due to the growing
nature of the federal government and the changed nature of the role of citizens in relation to
military service. As the Civil War continued, volunteerism dwindled and the armies suffered
from the small sizes of their fighting forces. Conscription, first implemented in the Confederacy,
federalized a system of manpower procurement in which men would be placed into classes due
to their eligibility. Despite the legal requirements of service, men saw federal conscription as an
affront to their freedom, an abridgment of their ability to consent, and an attack upon the militia
system.
Militia service had a long history in the United States, and most men felt the militia
system could, and should, be used to supplement low troop totals in the militaries. In both
sections, conscription policies were resisted violently and non-violently due to the concerns of
using this unfair, unequal, and federally controlled system. Mandatory military service became
the target of unrest because of the legacy of the British. Americans viewed militia service as
valuable since it provided hometown or local defense. Militiamen selected their officers, which
allowed more flexibility for drill requirements. Once federal officials oversaw conscription, draft
eligible men realized the difficulty of receiving special considerations to excuse their service or
participation. In the Union, federal officers received their appointments for political reasons. Due
to the nature of the appointments, federal officers (especially provost marshals) became the
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targets of violence. Means of resistance became dire and desperate the more men tried to resist
conscription.
Why would men refrain from enlisting? Depending on their draft class, some men waited
for larger bounties. Men needed to determine if military service was worth leaving a higher
paying wage job. Military pay for soldiers was less than the pay for wage work. Returning
wounded and maimed veterans were a visual representation of the dangers of war. The
availability of potential substitutes alleviated some fear of the draft, but this also prevented men
from enlisting.1 Substitutes, often cheaper than paying a commutation fee, represented a legal
means of avoiding service. Substitute brokers and bounty jumpers complicated this system,
which caused fraud and abuses. Once conscription was passed in the Confederacy, many men
saw this as a sign of the failure of the government to allure volunteers. Conscription, in the
Confederacy, also represented an overstretch of power since it lengthened the terms of enlisted
men, federally conscripted men for service, and allowed exemptions for wealthy slaveholders.
Participation in this system would represent compliance to a system that created inequality. To
challenge these laws, in both the Union and Confederacy, men brought court actions, fled their
communities, feigned medical conditions, failed to report for duty, deserted, or used violence to
avoid service.
Scholars have addressed the functions of the militia system and federal and Confederate
conscription, while others have focused on resistance and dissent toward these systems. This
scholarship does not address the transformation of the militia system and the introduction of
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conscription as a process. This process created a precedent through a federal conscription policy,
which federalized the muster of men for military service. The Union and Confederacy created
federal agencies to carry out this process. Though similar in design, these federal systems created
different criteria to define those eligible for service. Existing literature separates the volunteer
militia from the standing or regular forces. The federalization of conscription policies limited the
power of local states while it conscripted men directly into federal service. This federalization is
a significant change. Scholars have focused on urban violence rather than rural violence, but
some of the best examples of conscription resistance took place in rural areas. Scholars separate
Union and Confederate policies, but we need to see these policies and resistance against them
together to full understand the Civil War draft.
Of course, the story did not end with the cessation of hostilities in April 1865, and
reflections on what the Civil War draft meant began to appear. In August 1865, Acting Assistant
Provost-Marshal General Brevet Brigadier General James Oakes wrote a detailed report
regarding the Union’s conscription policies. According to Oakes, “all the government wants is
the men; and all that the people of the different states want is a simple, direct; and palpably just
and intelligible distribution of the burden.”2 In his report, Oakes admitted that the enrollment acts
“were far from being perfect” since the laws had “imperfections.”3 The use of conscription
drastically changed the way Americans viewed their responsibilities to the state. Oakes argued
that service to the state is a requirement since it was the “indisputable right of the government in
time of war to secure the services of its citizens soldiery,” however, the system needed to be a
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system of “impartial fairness, simplicity, and economy.”4 Resistance, according to Oakes, could
be eliminated and prevented if the government took different actions in future drafts.
In addition to the right of the central authority itself, Oakes’s report pointed to numerous
other future challenges. One of the limitations to the Civil War conscription acts, according to
Oakes, was the government’s role in fostering lists of eligible men. Oakes wrote that the
government had the “ability” to “summon to the national defense the whole military strength of
the country.”5 One way to change conscription would be to place the burden of registration upon
the men themselves. Oakes believed the “government should impose its supreme demands
directly upon the people themselves, and require them under the sternest penalties, to report
themselves for enrollment.”6 To eliminate any prejudice of enrollment during subsequent wars,
men would be responsible to register themselves at their local boards. For Oakes, this selfregistration was the “simplest, cheapest, and most direct manner.”7 Oakes also dedicated a full
section of his report to summarize the threat and appropriate punishment for deserters. Oakes
believed the lenient treatment of deserters by the United States government created an
“incalculable evil.”8 Deserters, according to Oakes, needed to be quickly and immediately
punished in the early months of the war. This swift and decisive action would show the
American public that ‘war is war.’ Finally, Oakes delved into the problem of medical fraud, a
matter that continued to be an issue when conscription was used in subsequent wars. For Oakes,
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one of the United States military’s main objectives should be to modify the system of
examination to eliminate fraud. 9
Over the years that followed, Americans grappled with Oakes’s calls for change as new
conflicts arose. Indeed, the very legality of conscription was challenged again during World War
I. In response, the United States Supreme Court ruled that the draft was constitutional in the
Selective Draft Law Cases 245 U.S. 366 (1917), and Civil War resistance case played a central
role in the decision. In the eyes of the court, even Confederate draft laws enforced a policy
based on the understanding that when “a selective draft law which was enacted, not differing in
principle from the one here in question, was challenged, its validity was upheld, evidently after
great consideration.”10 The 1917 ruling carried forward the arguments raised by federal
authorities during the Civil War and reaffirmed the courts decisions from the Civil War.
Upholding these earlier rulings reaffirmed the authority for the United States Congress to
implement conscription.
The United States has not had an active draft in decades. The All Volunteer Force and
the end of the draft in 1973 ushered in profound changes among Americans regarding the
military, a point echoed in a recent New York Times retrospective on Vietnam penned by
Vietnam veteran and author Karl Marlantes. Before the Vietnam War, Marlantes noted, “the
service” was used to describe “attitudes of the republic toward its armed services.”11 Vietnam
changed that outlook. Like Vietnam, the Civil War also changed American attitudes regarding
the requirements of citizens to the state, and mandatory service to the state, but those challenges
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persist. As the War on Terror enters its sixteenth year, the United States military has seen
profound changes. While registration is still required by law, women are able to enter combat
roles in the branches of the United States military. Following the end of the draft in 1973, the
United States military has relied on voluntary enlistment to amass an adequate fighting force. It
is increasingly becoming likely that women will need to register with the Selective Service
System. Even during times of peace, American men have resisted registration. The dynamic of
female registration may have a significant impact upon conscription if conscription is used in the
future. As the face of the United States military changes, policy makers need to make decisions
on the appropriate way to create and maintain its forces. As seen during the Civil War, and
confirmed during World War I and the Vietnam, the United States Congress has the right to
implement policy decisions regarding the military. In learning from past laws and challenges to
these laws, members of the United States Congress would be well-advised to expect resistance to
conscription policies, for conscription has been resisted throughout American history during
times of war and during times of peace.

WORKS CITED

The Official Records of the War of the Rebellion – Letters and Dispatches
Acting Assistant Provost Marshal General Conrad Baker, Report of June 11, 1863, War of the
Rebellion, Series III, III, 347.
Governor Henry Clark to Secretary of War George Randolph of July 13, 1862, War of the
Rebellion, Series IV, II, 4-5.
Governor Clark wrote to Secretary George Randolph of July 31, 1862, War of the Rebellion,
Series IV, II, 31.
Adjutant and Inspector General S. Cooper of March 16, 1863, War of the Rebellion, Series I,
XXIV, Part III, 696-697.
Adjutant and Inspector General S. Cooper of June 12, 1863, War of the Rebellion, Series IV, II,
585.
Records related to William Francis Corbin and Thomas Jefferson McGraw, War of the
Rebellion, Series II, V, 556-557.
Major General Earl Van Dorn dispatch from Lieutenant-General J. C. Pemberton of October 28,
1862, War of the Rebellion, Series I, XVII, Part II, 737.
Assistant Adjutant General Benjamin Ewell of March 30, 1863, War of the Rebellion, Series I,
XXIV, Part III, 697.
Provost Marshal General James Fry report to Major General John Pope of October 14, 1864.
War of the Rebellion, Series I, XLI, 878.
Captain H.R. Hill’s Notes regarding the Clement Vallandigham Speech, War of the Rebellion,
Series II, V, 637.

287
Captain James Hinton (Company A of the Eighth Regiment of North Carolina Troops) to
President Jefferson Davis of April 24, 1862, War of the Rebellion, Series II, III, 857.
Major and Acting Assistant Adjutant-General G. W. Holt to Brigadier General J. R. Chalmers of
September 6, 1863, War of the Rebellion, Series I, XXX, Part IV, 609.
Colonel Edward Jones, commander of the Sixth Massachusetts militia, report of April 19, 1861.
War of the Rebellion, Series I, II, 7.
Governor Samuel Kirkwood to Secretary of War Stanton of March 13, 1863, War of the
Rebellion, Series III, III, 66.
General Robert E. Lee to Secretary of War James Seddon of November 19, 1863, War of the
Rebellion, Series I, XXIX, 838.
General Robert E. Lee to Secretary of War James Seddon of January 21, 1864, War of the
Rebellion, Series I, XXXIII, 1113.
Governor John Letcher to the Virginia Legislature of March 25, 1862, War of the Rebellion,
Series IV, Volume I, 1021.
Colonel and Military Secretary A. L. Long report of May 24, 1862, War of the Rebellion, Series
I, XII, Part III, 899.
Governor Thomas Moore to President Davis of June 2, 1862, War of the Rebellion, Series I, XV,
747.
Colonel Luscius Bellinger Northrop on the Bureau of Subsistence, April 15, 1863, War of the
Rebellion, Series IV, II, 291.
Colonel Northrop, Rations, March 2, 1863, War of the Rebellion, Series IV, II, 414.
Robert Ould to Lieutenant Colonel William H. Ludlow of May 22, 1863, War of the Rebellion,
Series II, V, 691.
Colonel Edward Parrott, commander of the First Ohio Infantry and Acting Assistant Provost
Marshal General for Ohio, letter to Captain John Green of On June 16, 1863. War of the
Rebellion, Series I, XXIII, 396.
Secretary of War James Seddon to General Robert E. Lee of November 20, 1863, War of the
Rebellion, Series I, XXIX, 838-839.
Letter from the Secretary of War George Randolph to Governor Henry Clark, May 5, 1862, War
of the Rebellion, Series IV, I, 1105.

288
Secretary George Randolph to Agent for Exchange of Prisoners Robert Ould, October 4, 1862,
War of the Rebellion, Series II, IV, 907.
Secretary George Randolph to the Confederate States of America Governor, July 17, 1862,
War of the Rebellion, Series IV, Part 2, 7.
Colonel William Wallace, commander of the Fifteenth Ohio Infantry, Report of June 20, 1863.
War of the Rebellion, Series I, XXIII, 395.
The Official Records of the War of the Rebellion – Amendments and General Orders
The Amended Enrollment Act; Regulations for Enrollment – Drafting and Acceptance of
Substitutes. US War Department. Provost Marshal General’s Office. March 12, 1865.
Circular No. 5. War of the Rebellion, Series III, IV, 1224-1226.
The Amended Enrollment Act, War of the Rebellion, Series III, V, 109.
Confederate Congress Changes to Medical Examinations of October 1862, War of the Rebellion,
Series IV, II, 163.
General Order, Number 33, War of the Rebellion, Series III, II, 2-3.
General Order Number 38, War of the Rebellion, Series I, XVII, Part II, 681.
General Order Number 38, War of the Rebellion, Series II, V, 480.
General Order, Number 60, War of the Rebellion, Series III, II, 109.
General Order Number 89, War of the Rebellion, Series IV, II, 608.
General Order, Number 105, War of the Rebellion, Series III, I, 722-723.

Court Cases
Afroyim v. Rusk 387 U.S. 253 (1967).
Barber v. Irwin, 34 GA 27 (1864).
Burroughs v. Peyton, 16 Gratt, VA 470 (1864).
Ex Parte Coupland, 26 TX 386 (1862).
Ex Parte Hill, 38 AL 429 (1863).

289
Ex parte Milligan, 71 US 2 (1866).
Druecker v. Salomon, 21 WI 621 (1867).
Jeffers v Fair, 33 GA 347 (1862).
John McSpirit et al v. US Hamilton et al, Case Number 156.
Kneedler v Lane, 45 PA Stat. 238 (1863).
In re Griner 16 WI 423 (1863).
In re Spangler 11 MI 298 (1863).
The People of the State of Illinois v John Bond, et all. McDonough Circuit Court No. 45 (1871).
The Prize Cases, 67 US 635, 668 (1863).
T.H. Gatlin v. Edward S. Walton, 60 NC 333 (1864).
Selective Draft Law Cases, 245 US 366 (1917).
United States v. Gleason, 1 Woolw. 75 (1864).
State and Local Archival Material
Alexander County Naturalization Record of Soldiers and Minors. Carbondale, Illinois: Morris
Library c/o Records Management at Southern Illinois University. Microfilm publications,
6/0262/24.
Carroll County Naturalization Papers. DeKalb, Illinois: Regional History Center at Northern
Illinois University. Microfilm publications; 1/0229/07.
Hancock County Naturalization Record of Soldiers and Minors. Macomb, Illinois: Western
Illinois University Archives and Special Collections. Microfilm publications; 2/0061/48.
McDonough County, Coroner Inquest Reports. Macomb, Illinois: Western Illinois University
Archives and Special Collections. 2/0156/53.

Diaries and Memoirs
Castleman, Alfred. Behind the Scenes: A Diary of Unwritten History from the Organization of
the Army by General George B. McClellan, to the Close of the Campaign in Virginia,

290
about the First Day of January 1863. Milwaukee: Milwaukee, Strickland and Company,
1863.
Russell, William Howard. My Diary: North and South. New York: T. O. H. P. Burnham, 1863.
Watkins, Sam R. Co. Aytch: A Confederate Memoir of the Civil War. 1881; repr., New York:
Firework Press, 2015.
Primary Source Document Collections
Crist, Lynda, Mary Dix, and Kenneth Williams, eds., The Papers of Jefferson Davis: January to
September 1863. Baton Rouge: Louisiana University Press, 1997.
Ferrand, Max, ed., The Records of the Federal Convention of 1787. rev. ed., New Haven, 1937.
Lee, Robert. Lee's Dispatches: Unpublished Letters of General Robert E. Lee, C.S.A., to
Jefferson Davis and the War Department of the Confederate States of America, 1862-65,
from the Private Collections of Wymberley Jones De Renne, Freeman, Douglas Southall,
De Renne, Wymberley Jones. New York, NY: G.P. Putnam's Sons, 1915.
Matthews, James M. Public Laws of the Confederate States of America, Passed at the Second
Session of the First Congress. Richmond: R. M. Smith, 1862.
Pittman, Ben. The Trials for Treason at Indianapolis, Disclosing the Plans for Establishing a
North-Western Confederacy. Cincinnati: Moore, Wilstach, and Baldwin, 1865.
Richardson, James D., comp. A Compilation of the Messages and Papers of the Confederacy,
Including the Diplomatic Correspondence, 1861-1865. Nashville, TN: United States
Publishing Company, 1905.
Syrett, Harold C. ed. The Papers of Alexander Hamilton, New York: Columbia University Press,
1976.
Vallandigham, Clement L. Speeches, Arguments, and Letters of Clement L. Vallandigham. New
York: J. Walter and Co., 1864.
The Trial of Hon. Clement L. Vallandigham, by a Military Commission: And the Proceedings
Under His Application for a Writ of Habeas Corpus in the Circuit Court in the United
States for the Southern District of Ohio. Cincinnati, OH: Rickey and Carroll, 1863.
Confederate Laws
An Act for the Establishment and Organization of a General Staff for the Army of the
Confederate States of America. Chapter XVI. February 26, 1861.

291

An Act to Establish A Uniform Rule of Naturalization For Persons Enlisted in the Armies of the
Confederate States of America. Chapter XXXVII. August 22, 1861.
An Act to Provide for an Invalid Corps. Confederate States of America. Chapter LVI. February
1, 1864.
An Act To Put An End to Exemption from Military Service of Those Who Have Heretofore
Furnished Substitutes. Congress of the Confederate States of America. Chapter I.
December 28, 1863.
An Act to Exempt Contractors for Carrying the Mails of the Confederate States, and the Owners
of Post Coaches and Hacks from Military Service. Chapter XX. April 14, 1863.
An Act to Amend an Act Entitled “An Act to Provide Further for the Public Defense,” Chapter
XV. September 27, 1862.
An Act to Amend an act entitled, “An Act to Further Provide for the Public Defense,” Chapter
XXXIV. October 8, 1862.
An Act for Establishment and Organization of the Army of the Confederate States of America.
Section 29. Chapter XXIX. March 6, 1861.
An Act to Provide for the Public Defense. Confederate States of America Congress. Chapter
XXVI. March 6, 1861.
An Act Providing for the Granting of Bounty and Furlough to Privates and Non-Commissioned
Officers in the Provisional Army. Chapter IX. December 11, 1861.
An Act to Further Provide for the Public Defense. Confederate States of America. April 28,
1862.
Union Laws
An Act to Define and Punish Certain Conspiracies, 12 Stat. 284. Chapter XXXIII, July 31, 1861.
An Act to Amend the Act Calling Forth the Militia to Execute the Laws of the Union, Suppress
Insurrection, and Repel Invasions. Chapter CCI. July 17, 1862.
An Act to Further Regulate and Provide for the Enrolling and Calling out the National Forces,
and For Other Purposes. Chapter 237. 1864. February 24, July 4, 1864.
An Act to Further Regulate and Provide for the Enrolling and Calling out the National Forces.
Chapter CCXXXVII. February 24, 1864.

292
An Act For Enrolling and Calling Out The National Forces, and For Other Purposes. Public Law
54. Chapter 74 and 75, Chapter LXXV. March 3, 1863.
Insurrection Act of 1807, cha. 39, 2 Stat, 443.
Militia Act of 1792, Second Congress, Session I, Chapter XXVII, May 8, 1792.
Militia Act of 1795, ch. 36, 1 Stat. 424.

Newspapers
Alexandria Gazette
American Citizen
The American Law Register
Baltimore Daily Intelligencer
Baltimore Sun
Bedford Gazette
Bedford Inquirer
The Central Law Journal
Chicago Evening Journal
Chicago Tribune
Cincinnati Commercial
Cincinnati Enquirer
Civilian and Telegraph
Cleveland Morning Leader
Daily Evansville Journal
The Daily Green Mountain Freeman

293
Daily Ohio Statesman
Daily State Sentinel
The Elk Advocate
Indianapolis Daily Journal
Macomb Eagle
Macomb Journal
Macomb Sunday Journal
Macomb Weekly Journal
McDonough Times
The Memphis Union Appeal
Morning Leader
Mt. Vernon Banner
Mt. Vernon (IL) Harold
New York Journal
New York Times
Oskaloosa Herald
The Raftman’s Journal
Tiffin Weekly Tribune
Union County Star and Lewisburg Chronicle
The Western Democrat
Westmoreland Republican

United States Constitution

294

U.S. Const., Art. I, Sec. 8.
U.S. Const., Art. I, Sec. 9.
U.S. Const., Art. II, Sec. 2.
U.S. Const., Article III, Sec. 3.

Confederate States of America Constitution
Constitution of the Confederate States, March 11, 1861.
United States Congressional Records
Congressional Globe, 37th Congress, II Sess. (1862).
Congressional Globe, 37th Congress, III Sess. (1863).
Reply of Hon. Clement L. Vallandigham of Ohio, to Mr. Hickman of Pennsylvania, on
Democratic Loyalty to the Union; in the House of Representatives, February 19, 1862.
Washington: Congressional Globe, 1862.
Confederate States of America Congressional Records
Journal of the Confederate Congress, 58th Congress, II Sess. Volume 5 (1862).

Confederate States of America Congressional Bills
Bill to Exempt Certain Persons from Military Duty, and to Repeal the Acts Heretofore Passed By
Congress on the Same Subject. Confederate States of America. House of Representatives.
1863.
A Bill to Be Entitled an Act for the Organization of the Bureau of Conscription, and the
Appointment of Officers in Said Bureau. Confederate States of America. May 16, 1864.
Confederate Adjutant Inspector General Records
Colonel W. C. Walker, Inspection Report of the 4th Brigade. December 12, 1863. Inspection
Reports and Related Records Received by the Inspection Branch in the Confederate
Adjutant and Inspector General’s Office. M939. 78 A/2.

295
Confederate War Department. Inspection Circular. Corps Inspection. Inspection Reports and
Related Records Received by the Inspection Branch in the Confederate Adjutant and
Inspector General’s Office. M939. 78 A/2.
Frank Clarke to John S. Scott. August 22, 1864. Inspection Reports and Related Records
Received by the Inspection Branch in the Confederate Adjutant and Inspector General’s
Office. M939. 78 A/2.
Inspection Records and Related Records Received by the Inspection Branch in the Confederate
Adjutant Inspector General’s Office. Washington [District of Columbia]: National
Archives and Records Administration. Record Series M939, Roll 3, 36.
National Archives Microfilm Publications. M935. Index to the Records of the Adjutant and
Inspector General’s Department.
Union Army and Adjutant General Records
Adjutant General and Acting Quartermaster General of the State of Iowa: January 11, 1864 to
January 1, 1865. Des Moines: F. W. Palmer, 1865.
Army and Navy Official Gazette Containing Reports of Battles; Also, Important Orders of the
War Department, Record of Court-Martial, ETC. Washington City: Office of John C.
Rives, 1863-1864.
Documents of the General Assembly of Indiana at the Forty-Second Regular Session.
Indianapolis: Joseph J. Bingham, 1863.
Reports and Decisions of the Provost Marshal General to the Secretary of War, 1863-1866.
Washington [District of Columbia]: National Archives and Records Administration.
Microfilm publications; M621.
United States War Department Regulations for the Government of the Bureau of the Provost
Marshal General (Washington D.C.: Provost-Marshal General’s Office, 1863).

Selective Service System Documents
U.S. Selective Service System, Special Monograph Number 1, “Backgrounds of Selective
Service” (2 Volumes, Washington D.C., 1947), Volume II.
Reports for the United States Congress

296
Doyle, Charles and Jennifer K. Elsea. “The Posse Comitatus Act and Related Matters: The Use
of the Military to Execute Civilian Law. ”CRS Report for Congress: Prepared for
Members and Committees of Congress. August 16, 2012.
Websites of Primary Source Material
Abraham Lincoln Papers at the Library of Congress. Connecting Presidential Collections.
University of Virginia’s Miller Center, as accessed February 10, 2017,
http://presidentialcollections.org/?f%5Bauthor_facet%5D%5B%5D=Randolph%2C+
William+H.&f%5Bdate_century_facet%5D%5B%5D=1800s&f%5Bdate_decade_facet%
5D%5B%5D=1850s.
Circular. Confederate States of America, Subsistence Department, Richmond, Virginia, October
17, 1862,” as accessed February 20, 2017,
https://archive.org/details/circularconfeder03conf.
Ex parte Merryman and Debates on Civil Liberties During the Civil War, Federal Judicial
Center, as accessed March 11, 2009,
http://www.fjc.gov/history/home.nsf/page/tu_merryman_doc_5.html
Henry Knox, A Plan for the General Arrangement of the Militia of the United States, Pierpont
Morgan Library: Gilder Lehrman Collection, as accessed October 12, 2009,
http://wardepartmentpapers.org/docimage.php?id=806&docColID=842&.
J. C. DeMoss, A Short History of the Soldier-Life, Capture and Death of William Francis
Corbin: Captain Fourth Kentucky Cavalry, C.S.A,” as accessed February 13, 2017,
https://catalog.hathitrust.org/Record/009565478.
James Buchanan, Fourth Annual Message to Congress on the State of the Union, December 3,
1860, University of California at Santa Barbara, Presidency Project, as accessed February
10, 2017, http://www.presidency.ucsb.edu/ws/index.php?pid=29501.
Petition of Certain Non-Conscripts, August 8, 1862. Connecting Presidential Collections.“Hathi
Trust Digital Library,” University of Michigan, as accessed February 10, 2017,
https://catalog.hathitrust.org/Search/Home?lookfor=Petition%20of%20Certain%20NonConscripts&searchtype=all&ft=&setft=false.
“Resistance to the Draft in Wisconsin: The Ozaukee County Riot.” Unattributed newspaper
article in the Wisconsin Historical Society Library, as accessed November 8, 2012,
http://www.wisconsinhistory.org/turningpoints/search.asp?id=148
T.S. Craver’s account can be located at, Mahaska IA GenWeb. “The War Period-Killing of the
Marshals – Other War Incidents,” as accessed May 14, 2012,
http://iagenweb.org/mahaska/past/chapter27.html.
Thomas “Stonewall” Jackson signed order of punishment for Thomas G. Shaver. “Sentence for
Desertion,” Encyclopedia of Virginia, as accessed March 11, 2016,

297
http://www.encyclopediavirginia.org/media_player?mets_filename=evm00002457mets.x
ml.
Secondary Sources
Abzug, Robert. “The Copperheads: Historical Approaches to Civil War Dissent in the Midwest.”
Indiana Magazine of History 66 (March 1970): 40-55.
Alexander, Roberta Sue. “Clement Vallandigham, the Ohio Democracy, and Loyalty during the
Civil War,” in Builders of Ohio: A Biographical History, ed. Warren Van Tine and
Michael Pierce, 121-136. Columbus: The Ohio State University Press, 2003.
Anderson, Fred. A People’s Army: Massachusetts Soldiers and Society in the Seven Years War.
Chapel Hill: University of North Carolina Press, 1984.
Anderson, William A. “The Fulton County War at Home and in the Field.” Illinois State
Historical Society 85 (1992): 23-36.
Baker, Jean. “A Loyal Opposition: Northern Democrats in the 37th Congress.” Civil War History
25 (June 1979): 139-155.
Barnhart, John D. “The Impact of the Civil War on Indiana.” Indiana Magazine of History, 57
(1961): 185-224.
Barr, John M. “Anti-Lincoln Tradition in American Life.” Ph.D. diss., University of Houston,
2010.
Bernstein, J.L. “Conscription and the Constitution: The Amazing Case of Kneedler v. Lane.”
ABA Journal 53 (August 1967): 708-712.
Belknap, Michael R. ed. American Political Trials: Revised, Expanded Edition. Westport:
Praeger, 1994.
Bernstein, Iver. The New York City Draft Riots: Their Significance for American Society and
Politics in the Age of the Civil War. New York: Oxford University Press, 1990.
“Biographical Directory of the United States Congress,” as accessed,
http://bioguide.congress.gov/scripts/biodisplay.pl?index=V000008.
Brother, Chapman . Portrait and Biographical Album of Mahaska County, Iowa. Chicago:
Chapman Brothers, 1887.
Bonwick, Colin. “The American Revolution, 1763-91.” in Revolutions and the Revolutionary
Tradition in the West, 1560-1991, ed. David Parker, 68-87. London: Routledge, 2000.

298
Briggs, John E. “The Enlistment of Iowa Troops During the Civil War.” Annals of Iowa (Third
Series), Vol. IX, (1917): 142-145.
Brummer, Sidney. Political History of New York State during the Period of the Civil War. New
York: Columbia University, 1911.
Caldwell, Robert G. “Exile as an Institution.” Political Science Quarterly 58 (June 1943):
239-262.
Cardinal, Eric John. “The Democratic Party of Ohio and the Civil War: And Analysis of a
Wartime Political Minority.” Ph.D. diss., Kent State University, 1981.
Carlson, Robert. “Breach of Faith: Conscription in Confederate Georgia” PhD Diss., Valdosta
State University, 2009.
Carroll, Thomas. “Freedom of Speech and of the Press during the Civil War.” Virginia Law
Review 9 (1923): 516-551.
Chambers II, John Whiteclay. Draftees or Volunteers: A Documentary History of the Debate
Over Military Conscription in the United States, 1787-1973. New York: Garland
Publishing ,Inc., 1975.
Clarke, S. J. History of McDonough County, IL. Springfield, IL: D.W. Lusk, 1878.
Coleman, Charles. “The Use of the Term ‘Copperhead’ during the Civil War,” The Mississippi
Valley Historical Review 25 (September 1938): 263-264.

Cook, Adrian. The Armies of the Streets: The New York City Draft Riots of 1863. Lexington:
University Press of Kentucky, 1974.
Costa, Dora and Matthew Kahn, Heroes and Cowards: The Social Face of War. Princeton:
Princeton University Press, 2008.
Cowden, Joanna D. “Heaven Will Frown on Such a Cause As This:” Six Democrats Who
Opposed Lincoln’s War. New York: University Press of America, Inc., 2001.
Cross, Jasper W. “Divided Loyalties in Southern Illinois during the Civil War.” Ph.D. diss.,
University of Illinois, 1942.
Curry, Richard O. “Copperheadism and Continuity: The Anatomy of a Stereotype.” The Journal
of Negro History 57 (January 1972): 29-36.
Curtis, Michael Kent. “Lincoln, Vallandigham, and Anti-War Speech in the Civil War,” William
and Mary Bill of Rights Journal 7 (1998): 107-191.

299
“CWSAC Battle Summaries,” as accessed, http://www.nps.gov/hps/abpp/battles/va028.htm
Dayton, Aretas. “The Raising of Union Forces in Illinois during the Civil War.” Illinois State
Historical Society 34 (1941): 401-438.
Dee, Christine ed., Ohio’s War: The Civil War in Documents. Athens: Ohio University Press,
2006.
Dell, Christopher. Lincoln and the War Democrats: The Grand Erosion of Conservative
Tradition. London: Associated University Presses, 1975.
Dell’Orto, Giovanna “The Arrest of Clement L. Vallandigham in 1863” in Words at War: The
Civil War and American Journalism, ed. David B. Sachsman, S. Kittrell Rushing, and
Roy Morris, Jr., 189-202.West Lafayette, IN: Purdue University Press, 2008.
Doubler, Michael D. I Am the Guard: A History of the Army National Guard, 1636-2000.
Washington D.C.: Department of the Army, 2001.
Easton, Cyrus. Annals of the Town of Warren, in Knox County, Maine: With the Early History of
St. George, Broad Bay, and the Neighboring Settlements on the Waldo Patent. Hallowell:
Masters & Livermore, 1877.
Eicher, David. Dixie Betrayed: How the South Really Lose the Civil War. New York: Little,
Brown, and Co., 2006.
Farber, Daniel. Lincoln’s Constitution. Chicago: The University of Chicago Press, 2003.
Forrest, Alan. “The First Modern Draft Was a National Call to Arms.” in Military Draft, ed.
Jeff Hay. Detroit: Greenhaven Press, 2008.
French, Samuel. Reminiscences of Plymouth. New York: Lotus Press, 1915.
Gallman, J. Matthew. The Civil War Chronicle: The Only Day by Day Portrait of America’s
Tragic Conflict as Told by Soldiers, Journalist, Politicians, Farmers, Nurses, Slaves, and
Other Eyewitnesses. New York: Random House Value Publishing, 2000.
Geary, James W. We Need Men: The Union Draft in the Civil War. DeKalb: Northern Illinois
University Press, 1991.
Gray, Wood. The Hidden Civil War: The Story of the Copperheads. New York: The Viking
Press, 1942.
Griffith, Paddy. Battle Tactics of the Civil War. New Haven: Yale University Press, 1989.
Gue, Benjamin. History of Iowa: From the Earliest Times to the Beginning of the Twentieth
Century, Volume Two. New York: Century History Company, 1903.
Gurr, Ted. Why Men Rebel. Princeton: Princeton University Press, 1970.

300

Hall, Kermit L., Paul Finkelman, and James W. Ely, Jr., American Legal History: Cases and
Materials, 3rd Edition. New York: Oxford University Press, 2005.
Hayes, Leslie and James Jacobs, “Aliens in the U.S. Armed Forces: A Historico-Legal
Analysis,” Armed Forces and Society, 7 (Winter 1981): 187-208.
Hesseltine, William B. Lincoln and the War Governors. New York: Alfred A. Knopf, 1948.
Hummel, Jeffrey. “The American Militia and the Origin of Conscription: A Reassessment.”
Journal of Libertarian Studies 15 (Fall 2001): 29-77.
12 Illinois Law Review 77 1917-1918. Oakes, James. Lessons from the Civil War Conscription
Acts.
Ireland, Merritte. “Physical and Hygienic Benefits of Military Training as Demonstrated by the
War,” Journal of the American Medical Association 74 (February 1920): 499-501.
Irons, Peter. A People’s History of the Supreme Court: The Men and Women Whose Cases and
Decisions Have Shaped Our Constitution. New York: Penguin Books, 2000.
Janoski, Thomas. Citizenship and Civil Society: A Framework of Rights and Obligations in
Liberal, Traditional, and Social Democratic Regimes. Cambridge: Cambridge University
Press, 1998.
Johnson, R. Charles. A Draft Counseling Guide: Don’t Sit in the Draft. Berkeley, CA: Nolo
Press, Occidental, 1980.
Karsten, Peter. “Consent and the American Soldier: Theory Versus Reality” Journal of the US
Army War College, 12 (1982): 42-49.
Kissane, Bill. The Politics of the Irish Civil War. Oxford: Oxford University Press, 2005.
Klement, Frank. The Limits of Dissent: Clement Vallandigham and the Civil War. Lexington:
The University Press of Kentucky, 1970.
Klement, Frank L. The Copperheads in the Middle West. Chicago: University of Chicago Press,
1980.
Klement, Frank. Dark Lanterns: Secret Political Societies, Conspiracies, and Treason Trials.
Baton Rouge: Louisiana State University Press, 1989.
Klement, Frank Lincoln’s Critics: The Copperheads of the North. Shippensburg, PA: White
Mane Books, 1999.

301

Klooster, William. Revolutions in the Atlantic World: A Comparative History. New York: New
York University Press, 2009.
Kohn, Richard H. “The Murder of the Militia System in the Aftermath of the American
Revolution,” in The Human Dimensions of Nation Making: Essays on Colonial and
Revolutionary America, ed. James Kirby Martin, 304-322. Madison: The State Historical
Society of Wisconsin, 1976.
Kramer, Daniel C. “The Courts as Guardians of Fundamental Freedoms in Times of Crisis,”
Universal Human Rights 2 (October – December 1980): 1-23.
Kruman, Marc W. “Dissent in the Confederacy: The North Carolina Experience.” Civil War
History 28(1981): 293-313.
Lawson, Melinda. Patriot Fires: Forging a New American Nationalism in the Civil War North.
Kansas: University Press of Kansas, 2002.
Lee, Wayne. “Early American Ways of War: A Reconnaissance, 1600-1815,” The Historical
Journal 44 (March 2001): 269-289.
Levine, Peter. “Draft Evasion in the North during the Civil War, 1863-1865.” The Journal of
American History 67 (March 1981): 816-834.
Lonn, Ella. Desertion during the Civil War. New York: The Century Co., 1928.
Lyftogt, Kenneth. Iowa’s Forgotten General: Matthew Mark Trumbull and the Civil War. Iowa
City: University of Iowa Press, 2007.
Manber, Jeffrey, and Neil Dahlstrom, Lincoln’s Wrath: Fierce Mobs, Brilliant Scoundrels, and a
President’s Mission to Destroy the Press. Naperville, IL: Sourcebooks, Inc., 2005.
Mann, Robert. Wartime Dissent in America: A History and Anthology. New York: Palgrave
Macmillan, 2010.
Manning, Chandra. What This Cruel War Was Over: Soldiers, Slavery, and the Civil War. New
York: Vintage Books, 2007.
Marmion, Harry A. Selective Service: Conflict and Compromise. New York: John Wiley and
Sons, Inc., 1968.
Marmion, Harry A. “Historical Background of Selective Service,” in Selective Service and
American Society, ed. Roger W. Little, 35-52. New York: Russell Sage Foundation,
1969.
Marshall, John. American Bastille: A History of the Illegal Arrests and Imprisonment of
American Citizens During the Late Civil War. Philadelphia: Thomas W. Hartley, 1871.

302
Masur, Louis. Lincoln’s Hundred Days: The Emancipation Proclamation and the War for the
Union. Cambridge: Harvard University Press, 2012.
Moore, Albert. Conscription and Conflict in the Confederacy. New York: MacMillan, 1924.
Moore, Jerrold Northrop. Confederate Commissary General: Luscius Bellinger Northrop and the
Subsistence Bureau of the Southern Army (Shippensburg: White Mane Publishing Co,
1996).
McCague, James. The Second Rebellion: The Story of the New York City Draft Riots of 1863.
New York: The Dial Press, Inc., 1968.
McCurry, Stephanie. Confederate Reckoning: Power and Politics in the Civil War South.
Cambridge, MA: Harvard University Press, 2012.
McKay, Ernest A. The Civil War and New York City. New York: Syracuse University Press,
1990.
McKnight, Brian D. The Guerrilla Hunters: Irregular Conflicts during the Civil War (Baton
Rouge: Louisiana University Press, 2017).
McMillan, Malcolm Cook. The Disintegration of a Confederate State: Three Governors and
Alabama’s Wartime Home Front, 1861-1865. Macon, GA: Mercer University Press,
1985.
McPherson, James M. For Cause and Comrades: Why Men Fought in the Civil War. New York:
Oxford University Press, 1997.
McPherson, James. Embattled Rebel: Jefferson Davis and the Confederate Civil War. New
York: Penguin Books, 2014.
Munsell, W.W. & Company. History of Luzerne, Lackawanna, and Wyoming Counties, Pa:
With Illustrations and Biographical Sketches of Some of Their Prominent Men and
Pioneers. New York: W.W. Munsell & Company, 1880.
Murdock, Eugene. Patriotism Limited 1862-1865: The Civil War Draft and the Bounty System.
Kent, Ohio: Kent State University Press, 1967.
Murdock, Eugene C. One Million Men: The Civil War Draft in the North. Madison: The State
Historical Society of Wisconsin, 1971.
Neely, Mark. Fate of Liberty: Abraham Lincoln and Civil Liberties. New York: Oxford
University Press, 1991.

303
Osher, David Martin. “Soldier Citizens for a Disciplined Nation: Union Conscription and the
Construction of the Modern American Army.” Ph.D. diss., Columbia University, 1992.
Palladino, Grace. “The Poor Man’s Fight: Draft Resistance and Labor Organization in Schuykill
County, Pennsylvania, 1860-1865.” Ph.D. diss., University of Pittsburgh, 1983.
Paludan, Philip S. “The American Civil War Considered as a Crisis in Law and Order,” The
American History Review 77 (October 1972): 1013-1034.
Paludan, Philip. A People’s Contest: The Union and the Civil War, 1861-1865. Lawerence:
University Press of Kansas, 1989.
Payne, Stanley G. Civil War in Europe, 1905-1949. New York: Cambridge University Press,
2013.
Peterson, Dennis. Confederate Cabinet Departments and Secretaries. Jefferson: McFarland and
Company, 2016.
Polner, Murray and Thomas E. Woods, Jr., We Who Dared to Say No to War. 2008; repr. New
York: Palgrave Macmillan, 2010.
Randall, James G. Constitutional Problems Under Lincoln. Urbana, IL: University of Illinois
Press, 1951.
Roberts, Timothy. Distant Revolutions: 1848 and the Challenge to American Exceptionalism.
Charlottesville: University of Virginia Press, 2009.
Roche, John P. The Quest for the Dream: The Development of Civil Rights and Human Relations
in Modern America. Chicago, Quadrangle Books, 1969.
Roseboom, Eugene H. The Civil War Era, 1850-1873, Vol. IV. Columbus, OH: Ohio State
Archaeological and Historical Society, 1944.
Rothenberg, Leslie S. The Draft and You: A Handbook on the Selective Service System. Garden
City: Doubleday & Company, Inc., 1968.
Rule, James B. Theories of Civil Violence. Berkeley: University of California Press, 1988.
Sandow, Robert Matthew. “Deserter Country: Civil War Opposition in the Mountains of
Pennsylvania.” Ph.D. diss., The Pennsylvania State University, 2003.

Sanger, Donald Bridgman. “The Chicago Times and the Civil War.” The Mississippi Valley
Historical Review 17 (March 1931): 557-580.

304
Sarris, Jonathan D. “Shot for Being Bushwackers,” in Guerrillas, Unionists, and Violence on the
Confederate Homefront, ed. Daniel Sutherland, 31-44.Fayetteville: University of
Arkansas Press, 1999.
Schwoerer, Lois G. No Standing Armies! Baltimore: The John Hopkins University Press, 1974.
Shankman, Arnold Michael. “Candidate in Exile: Clement Vallandigham and the 1863 Ohio
Gubernatorial Election,” M.A. Thesis, Emory University, 1969.
Shannon, Fred A. The Organization and Administration of the Union Army, 1861-1865, Vol. 2.
Gloucester, MA: Peter Smith, 1965.
Sharp, Allen. “An Echo of the War: The Aftermath of the Ex Parte Milligan Case.” Traces of
Indiana and Midwestern History (Summer 2003): 42–44.
Sheehan-Dean, Aaron. “Desertion (Confederate) during the Civil War,” Encyclopedia of
Virginia, as accessed March 11, 2016,
http://www.encyclopediavirginia.org/desertion_confederate_during_the_civil_war
Shelden, Rachel A. “Measures for a ‘Speedy Conclusion’: A Reexamination of Conscription and
Civil War Federalism,” Civil War History 55 (December 2009): 469-498.
Shy, John. A People Numerous and Armed: Reflections on the Military Struggle for American
Independence. New York: Oxford University Press, 1976.
Scott, James C. Weapons of the Weak: Everyday Forms of Peasant Resistance. New Haven: Yale
University Press, 1987.
Smith, Michael Thomas. The Enemy Within: Fears of Corruption in the Civil War North.
Charlottesville: University of Virginia Press, 2011.
Sterling, Robert E. “Civil War Draft Resistance in Illinois.” Journal of the Illinois State
Historical Society 64 (Autumn 1971): 244-266.
Sterling, Robert E. “Civil War Draft Resistance in the Middle West.” Ph.D. diss., Northern
Illinois University, 1974.
Stone, Geoffrey R. Perilous Times: Free Speech in Wartime From the Sedition Act of 1798 to
the War on Terrorism. New York: W.W. Norton & Company, 2004.
Storey, Margaret M. “Civil War Unionists and the Political Culture of Loyalty in Alabama,
1860-1861.” Journal of Southern History 69 (2003): 71-106.
Taney, Craig Davidson. “Major General A.E. Burnside and the First Amendment: A Case Study
of Civil War Freedom of Expression.” Ph.D. diss., Indiana University, 1977.
Tanner, Robert. Retreat to Victory? Confederate Strategy Reconsidered. Lanham: Rowman &
Littlefield Publishers, 2002.

305
Tatum, Arlo and Joseph S. Tuchinsky, Guide to the Draft. Boston: Beacon Press, 1969.
Thomas, Brook. “Thomas Dixon’s A Man of the People: How Lincoln Saved the Union by
Cracking Down on Civil Liberties.” Law and Literature 20 (Spring 2008): 21-46.
Thomas, Emory. The Confederate Nation: 1861-1865. New York: Harper and Row Publishers,
1979.
Tilly, Charles. From Mobilization to Revolution. Reading, MA: Addison-Wesley, 1978.
Tracy, James, ed., The Military Draft Handbook: A Brief History and Practical Advice for the
Curious and Concerned. San Francisco: Manic D. Press, 2006.
Vagts, Detlev F. “Military Commissions: A Concise History,” The American Journal of
International Law 101 (January 2007): 35-48.
Vladeck, Stephen I. “Emergency Power and the Militia Acts.” Yale Law Journal 114 (2004):
151-192.
Wakelyn, Jon. Confederates against the Confederacy: Essays on Leadership and Loyalty.
Westport, CT: Praeger, 2002.
Ward, Matthew. “The American Militias: ‘Garnish on the Table,’” in War in an Age of
Revolution, 1775-1815, ed. Roger Chickering and Stig Förster, 159-176. New York:
Cambridge University Press, 2010.
Weber, Jennifer L. Copperheads: The Rise and Fall of Lincoln’s Opponents in the North. New
York: Oxford University Press, 2006.
Wheeler, Kenneth W. ed. For the Union: Ohio Leaders in the Civil War. Ohio: Ohio State
University Press, 1968.
Wheeler, Kenneth H. “Local Autonomy and Civil War Draft Resistance: Holmes County, Ohio.”
Civil War History 45 (1999): 147-159.
White, Jonathan W. Abraham Lincoln and Treason in the Civil War. Baton Rouge: Louisiana
State University Press, 2011.
Williams, David. A People’s History of the Civil War: Struggles for the Meaning of Freedom.
New York: The New Press, 2005.
Williams, David. Bitterly Divided: The South’s Inner Civil War. New York: The New Press,
2010.
Witt, John Fabian. Lincoln’s Code: The Laws of War in American History. New York: Free
Press, 2012.
Wooster, Robert. The Civil War 100: A Ranking of the Most Influential People in the War
Between the States. New Jersey: Carol Publishing Group, 1998.

306

Young, Ralph F. Dissent in America: Voices That Shaped a Nation. Philadelphia: Temple
University Press, 2008.
Zelner, Kyle F. A Rabble in Arms: Massachusetts Towns and Militiamen during King Philip’s
War. New York: New York University Press, 2009.

